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Introduction

Thank you for inviting me to speak to you on this very important subject.  

Safety Enforcement

I will begin this talk by underlining that the Government wants to see employers act to reduce fatalities, injury and ill health – this is our key aim.  
Employers have a clear legal duty to protect their workers, and the Government and HSC believe that visible leadership from the top of the organisation can truly influence the health and safety culture in our changing work environments.  But to make workplaces in 21st century Britain healthier and safer we all need to work together to do better – and that means engaging with everyone who can contribute to its success – whether businesses, directors, trades unions, safety representatives or workers. 
The statistics indicate that last year alone in Great Britain, 2.2 million people suffered from work related illnesses and 241 people were killed at work.  An unacceptable reversal of the previous downward trend. While workplace injuries have reduced, we lost 30 million working days due to ill-health. 

We are making some progress - we are on track to meet challenging Revitalising and PSA fatal and major injuries targets - but too many workers are killed, injured or made ill just because they went to work – the Government wants to see these figures reduced.  There is no room whatsoever for complacency. 1 fatality is too many.
We must remember that with each injury or fatality there is a personal cost and suffering attached, and we all therefore need to focus on the real health and safety agenda, not the “elfansafety” trivia we see so often in the press.  That is why the campaigning work of organisations like Families Against Corporate Killers is so important in raising awareness of the real costs of health and safety management failure.      
To maintain that focus on the real agenda, the Government wants to make regulation better - by reviewing and simplifying regulations to make sure that employers and workers focus on what is needed to make workplaces safer and healthier. Reducing paperwork, not protection – and so helping everyone to concentrate on improving health and safety outcomes.
The Government, and I personally, support the HSC Strategy and expect HSE and the local authorities to work with employers to help them improve the management of risk so that workers can see the benefits in terms of safer workplaces.

We also recognise that workers and especially safety representatives have an important role to play.  The trades unions are important partners. 

But, make no mistake, the Government expects employers to play their full part.  And, as the HSC’s Strategy makes clear, health and safety enforcement - enforcing the law - remains an important part of HSE and local authorities’ work.  I expect HSE and local authorities to be tough on those businesses that wilfully break the law and put people at risk.
Enforcement, or the fear of enforcement, is an important motivator.   Enforcement is an important tool and an effective lever in securing compliance, particularly when used in conjunction with other interventions.  

But it is also a matter of enabling justice, that those who put others at risk by failing in their duties should be brought to account. The Government fully supports this and the proportionate, targeted, consistent and transparent approach set out in the HSC’s Enforcement Policy Statement.

We also want to see the courts take a stronger line with health and safety crime. 
In this area, the Corporate Manslaughter and Corporate Homicide Act 2007 is also a wake-up call for companies and organisations.
The extra deterrent effect of a corporate manslaughter conviction when an organisation has failed to meet the proper standards of health and safety will provide a further driver for ensuring safe working practices.  It will achieve this by focusing attention on the importance of good, sensible, health and safety management - and on ensuring the process is properly tied in to overall corporate governance arrangements. This brings me on to the role of directors. 
Directors’ responsibilities for health and safety

Though health and safety legal duties fall generally on organisations, as employers, it is the behaviour of the individuals in those organisations that is crucial to organisations achieving a high performance at health and safety.

And I recognise that directors, and their equivalents, as individuals and collectively in boards have the key role to play.

We all know that the words and actions of the leadership team are closely watched in any organisation.  They set the tone for other managers’ behaviour and influence the whole of the workforce.  Even the interest, or otherwise, shown by individual directors visiting the shop floor can have a significant effect on attitudes towards health and safety - being seen to follow safety measures themselves, engaging with employees’ concerns and responding to any breaches found.  

More fundamentally, a board with insufficient oversight of health and safety is a liability to the organisation.  If it is semi-detached, the board may not recognise or be alerted to the health and safety dimension of a seemingly unrelated decision it has taken on, for example, new ways of working - with potentially disastrous consequences.  On a more mundane level, direction from the board can ensure that an ethos of sensible risk management pervades the organisation; that systems and practices are introduced that concentrate on practical action to control significant risks; and avoid over-responding to trivial risks, producing paperwork for its own sake and so on.

The starting point for any board should be their responsibilities for governance.  These demand that boards have effective systems to manage key business risks - and that should surely include managing risks to the health and safety of their workers and the wider public; as recognised clearly by Turnbull in his guidance on governance.

Boards should recognise too that failure to manage such risks can inflict substantial damage – not just to the “bottom line” but to corporate reputations, as is evident from coverage of some of the high profile incidents that have occurred in recent times; Texas City, is just one example.

In addition to the business benefits from leading on health and safety, directors and board members will gain the reassurance that they are doing what they can to ensure their organisation meets its legal obligations and minimise the chance of criminal or civil action taken against it, or themselves as individuals.

In recent years, there has been much debate about how best to ensure effective leadership on health and safety by directors - how to encourage those that aren’t taking a lead to do start doing so; and those that are, to make them even more effective.   A variety of views has been expressed.  But the debate has been about means not ends.  All are agreed about the goal: strong and effective director leadership.
Current arrangements for ensuring director leadership

The current arrangements for ensuring director leadership involve a mixture of legislation, enforcement and guidance.
So, where an organisation commits an offence under health and safety law, its individual directors can be brought to book for the same offence if it involved their consent, connivance or was attributable to their neglect.  There has been some concern expressed that directors could escape being found guilty through neglect by making sure they remained in blissful ignorance of the health and safety matters affecting their organisation.  But this is not the case; recent case law has confirmed that directors cannot avoid the charge of neglect by arranging their business so as to leave themselves ignorant of circumstances which would trigger their obligations to address health and safety.  Furthermore, directors found guilty can then be disqualified by the court.

The Corporate Manslaughter & Corporate Homicide Act comes into force next April.  It will provide an important new enforcement option in cases where a fatality results from serious management failures.  Although this option is intended to be used only where organisations fall far short of what the law requires, boards will want to ensure their organisation is not at risk.  The Act introduces no new duties on organisations but it should prompt them to review their health and safety performance, and how they achieve it - and the first question to be asked; is the board playing an effective role?

This significant new development on enforcement, alongside that from the existing health and safety legislation and law on individual manslaughter, I’m sure will serve to bring the issue of the legal consequences of health and safety failures into even sharper focus for boards and board members.  And they will be able to turn to new guidance I launched at the end of last month for advice on how to go about meeting their responsibilities. 

Building on guidance issued by HSC in 2001, and issued jointly by the HSC and the Institute of Directors, the new guidance was written by directors for directors, in language they will understand.  It sets standards rooted in the legal duties on organisations and provides suggested good practice for meeting those standards, based on experience and what has worked in the past - I am confident it will find a ready readership.    

Are directors and boards doing enough?
But are the current arrangements working?  Do board members, individually and collectively, play their full and proper part?

Research published by HSE in 2005 showed that 5 in 6 boards of large organisations were taking the issue seriously, by charging a board level director with health and safety responsibility, and that there was a clear, improving trend over recent years in such boards taking a positive interest in health and safety.
Of course, this still leaves a significant number of large organisations not taking a lead on health and safety, and the research also showed that the quality of leadership that was being shown was not always what it might have been.  Statistics is not the issue here; there is still much progress to be made and I acknowledge that.  

When in 2005, at the Government’s request, the HSC examined, with stakeholders, the effectiveness of the existing arrangements for ensuring effective leadership from directors, it found that there were divergent views as to how further progress should be achieved; in particular, whether or not directors should be given new legal duties.  In reporting back in 2006, the Commission could not at that stage recommend a legislative option to Ministers.  

The Commission did, however, ensure that the existing arrangements were strengthened by asking the IoD to collaborate with the HSE on the new guidance.  The Commission also asked HSE to refresh its advice to inspectors to ensure consistent and more robust enforcement of current legislation and reminding courts of their power of disqualification.  New instructions were issued to inspectors though insufficient time has elapsed to assess the full impact of the revised guidance, given the time taken to investigate and bring such cases to court.  The guidance issued by the IoD and HSC to directors will also prove a useful tool for inspectors in their future dealings with boards and directors.
Conclusion
The Government accepted the Commission’s advice following its review.  But the issue of new legal duties for directors is still on the table and I recognise that many of you here today believe there is a strong case for them.  
When I launched the guidance last month, I challenged directors to examine their current behaviours against the core actions and good practice it sets out - and make it work for them, words must be translated into action and delivery.  For the moment, the ball is firmly in their court but, if they don’t deliver, we will have to look again at the case for legislative change.

Thank you. 
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