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Proposed New Criminal Code Offence

Dangerous Industrial Conduct (Causing Death or

Grievous Bodily Harm)

Introduction

The Attorney-General and Minister for Justice and Minister for The Arts is seeking public submissions on a proposal for law reform in Queensland, specifically, the proposal of a new offence in the Queensland Criminal Code.  This offence, tentatively called “Dangerous Industrial Conduct” is proposed to be an offence similar in concept to that of “Dangerous Driving” causing either death or grievous bodily harm (section 328A(4) of the Criminal Code).  

It is proposed that both individuals and corporations will be liable for the offence, with a maximum penalty of a fine of 6700 penalty units ($502,500.00) or 7 years imprisonment.

Your comments on this proposal would be appreciated.  Please direct them to:

“Dangerous Industrial Conduct: Discussion Paper”

Policy and Legislation Division

Department of Justice and Attorney-General

GPO Box 149 

BRISBANE  QLD  4001

Facsimile: +61 7 323 93046

Submissions will be accepted up to Friday 27 October 2000

Why do we need a new offence?

There have been recent calls for the introduction of a new offence of “corporate manslaughter” or similar offences by trade unions, academics, legal practitioners and the representatives and families of victims of industrial and workplace accidents.

It has been argued that it is difficult to successfully prosecute persons with the offence of manslaughter when they create situations of dangerousness causing death or serious injury in a workplace to both employees and members of the public, even where there has been gross negligence.   This difficulty has been compared to the difficulties inherent in prosecuting drivers for manslaughter prior to the introduction of the offence that preceded the current section 328A of the Criminal Code. 

Further, penalties awarded so far for offences under the Workplace Health and Safety Act 1995 have been considered inappropriate for cases where industrial negligence and breaches of legislation result in death or serious injury.  To date, the highest penalty imposed by the courts where there has been a fatality has been $40,000.00.

The Existing Law

Workplace Health and Safety Act 1995

The Workplace Health and Safety Act 1995 provides a legislative scheme for the regulating of activities in the workplace so as to reduce the occurrence of workplace death and injury.  

More specifically, employers, workers and other persons at workplaces have obligations under the Act such as ensuring the workplace health and safety of employees at workplaces (section 28).

Section 24 states that a breach of the duty to discharge such obligations is an offence under the Act.  Where the breach causes death or grievous bodily harm, the maximum penalty is 800 penalty units ($60,000) or 2 years imprisonment.  A breach of such an obligation that involves exposure to a substance that is likely to cause death or grievous bodily harm give rise to a fine of 500 penalty units ($37,500) or 1 year imprisonment.

Other matters to note from the Workplace Health and Safety Act 1995 are 

· Charges for offences allegedly committed by an employer or self-employed person are “interchangeable” – section 24A

· A person may owe obligations in more than one capacity – section 25

The Workplace Health and Safety Act 1995 provides the following specific defences:

· following a way prescribed in a regulation or ministerial notice about the way to prevent or minimise exposure to the relevant risk.

· adopting and following an advisory standard or industry code of practice or adopting and following another way that managed exposure to risk and took reasonable precautions and exercised proper diligence to prevent the contravention.

· if there is no regulation, ministerial notice, advisory standard or industry code of practice, that the person chose any appropriate way and took reasonable precautions and exercised proper diligence to prevent the contravention.

· that the commission of the offence was due to causes over which the person had no control.

Finally, section 167 of the Act places a duty on the executive officers of corporations to ensure that the corporation complies with the Act.  If the corporation commits an offence under the Act, the corporation’s executive officers also commit an offence, that is, failing to ensure that the corporation complies with the provision.  Thus, a prima facie vicarious criminal liability is vested in an executive officer.

The Criminal Code

Depending on the circumstances of the industrial conduct in question, a person or corporation may be proceeded against under a variety of provisions under the Criminal Code.

Where a corporation is charged with an offence under the Criminal Code, section 594A provides that the corporation may be present in court by its representative and may, on arraignment, enter a plea in writing by its representative.

Section 288 – Duty of Person doing Dangerous Acts

This section of the Criminal Code provides that “it is the duty of every person, who, except in the case of necessity, undertakes to … do any … lawful act which is or may be dangerous to human life or health, to have reasonable skill and to use reasonable care in doing such act, and the person is held to have caused any consequences which result to the life or health of any person by reason of any omission to observe or perform that duty.”

Section 289 – Duty of person in charge of dangerous things

This section provides that “it is the duty of every person who has in the person’s charge or under the person’s control anything, whether living or inanimate, and whether moving or stationary, of such a nature that, in the absence of care or precaution in its use or management, the life, safety, or health, of any person may be endangered, to use reasonable care and take reasonable precautions to avoid such danger, and the person is held to have caused any consequences which result to the life or health of any person by reason of any omission to perform that duty.”

These two sections place legal duties upon persons in the stated situations.  Failure to meet such duties may amount to criminal negligence and, where such failure results in death, could give rise to the charge of manslaughter.

The degree of negligence required has been held to be “beyond a mere matter of compensation between subjects [but rather] such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving punishment”.

Section 303 – Definition of “manslaughter”

Manslaughter is defined in the Criminal Code as follows: A person who unlawfully kills another under such circumstances as not to constitute murder is guilty of “manslaughter”.  Murder is (generally) the unlawful killing of a person with intent to kill or do grievous bodily harm.
 

Manslaughter can be committed through criminal negligence.  

In such cases, it is sufficient if the prosecution shows that the act which caused the death was done by the accused person consciously and voluntarily, without any intention of causing death or grievous bodily harm but in circumstances which involved such a great falling short of the standard of care which a reasonable person would have exercised and which involved such a high risk that death or grievous bodily harm would follow that the doing of the act merited criminal punishment.

Section 320 – Grievous bodily harm

This section provides that “Any person who unlawfully does grievous bodily harm to another is guilty of a crime and is liable to imprisonment for 14 years”.

Criminal negligence resulting in grievous bodily harm would be dealt with under this section.

Section 328 – Negligent acts causing harm

This section provides that “any person who unlawfully does any act or omits to do any act which it is the person’s duty to do, by which act or omission bodily harm is actually caused to any person, is guilty of a misdemeanour, and is liable to imprisonment for two years”.

This section is limited in its application to the causing of bodily harm.

Section 23 of the Criminal Code provides that a person is not criminally responsible for an act or omission that occurs independently of the exercise of the person’s will or an event that occurs by accident.  Section 24 of the Code provides that a person who does or omits to do an act under an honest and reasonably, but mistaken, belief in the existence of any state of things is not criminally responsible for the act or omission to any greater extent than if the real state of things had been such as the person believed to exist.

What is Missing from the Existing Law?

Workplace Deaths and Injuries.

Between 60 and 100 persons die in workplace accidents per year in Queensland.

Such numbers of fatalities should be and are of concern. These incidents may give rise to prosecutions under the provisions of the Workplace Health and Safety Act 1995, depending on the facts of each particular incident. Successful prosecutions will result in the imposition of fines on the relevant party.

Prosecutions of corporations, and their managers, for inaction leading to such deaths and injuries are rare.  There may not have been a basis for prosecution if a person was killed or severely injured through their own negligence.   However, there have been situations where, had the responsible corporation been an individual, a prosecution for manslaughter would have been appropriate.

Another situation that is not easily fitted within the ambit of the existing provisions of the Criminal Code is where a corporation does an act or makes an omission that results in death and injury to members of the public.  While it is from another jurisdiction, the capsizing of the vehicle ferry ship “Herald of Free Enterprise” outside of Zeebrugge harbour in 1987 is a good example.  The inquiry into the tragedy by Sheen J in the UK gave rise to calls for the prosecution of the operating company, Townsend Car Ferries Ltd, for manslaughter.   Sheen J reported that “All concerned in management, from the members of the Board of Directors down to the junior superintendents, were guilty of fault in that all must be regarded as sharing responsibility for the failure of management. From top to bottom the body corporate was infected with the disease of sloppiness”.

While the company and several of the personnel involved in the sinking were subsequently charged with manslaughter, the trial judge directed an acquittal. 
 

The finding by the coroner investigating the deaths that no individual directors could be identified as the embodiment of the company itself and as having sufficient knowledge of the facts so as to give rise to a prosecution of the corporation for manslaughter was upheld on review.

Individual versus Corporate Responsibility

An obvious difficulty in prosecuting corporate bodies for criminal offences is the inherent individualism of the criminal law.
  While a corporation can be prosecuted for criminal offences, it is difficult to establish the necessary intent or mens rea in the corporation for the relevant offences from the directors, managers or even employees of the corporation.
  This is often a question of fact.

Another issue is why should corporations, being legal creations with limited civil liability, be prosecuted?  Arguments for such prosecutions include the argument that not to prosecute a company where it kills or injures when an individual in the same fact situation would be prosecuted is innately unfair.  Further, the publicity involved in the prosecution of a corporate body would emphasise the importance placed on the prevention of workplace deaths, similar to the importance of the prevention of road deaths.

An associated issue is the prosecution of the directors of the corporation for the acts of the corporate body.  The imposition of a fine on a corporation as punishment for manslaughter seems an inappropriate penalty for the loss of a life.
  However, it can also be seen as unjust to imprison a company director for the loss of a life when he or she was not directly involved in the death. 

The “Controlling Mind”

The law in Australia does recognise direct corporate responsibility
 for criminal behaviour, although it has been described as being in a state of “jurisprudential and philosophical confusion”.

English law has developed what is called the “identification” or “alter ego” theory of corporate liability.  Pursuant to this theory, the court seeks a natural person “who is… the directing mind and will of the corporation, the very ego and centre of the personality of the corporation”
 (emphasis added).  If that person has the necessary mens rea, it is attributed to the corporation.

This theory was adopted in Tesco Supermarkets Ltd v Nattrass
 where a corporation was charged with an offence under the English Trade Descriptions Act 1968.  It was necessary to prove that the corporation had “knowingly committed” the elements of the offence.
  The House of Lords held that 

A corporation … must act through living persons, though not always one or the same person.  The person who acts is not speaking or acting for the company.  He is acting as the company and his mind which directs his acts is the mind of the company … If it is a guilty mind, then that guilt is the guilt of the company. 

The concept of “directing mind or will” was approved by the High Court in Australia in Hamilton v Whitehead
 and appears to be the current law in Australia.

There are obvious difficulties in establishing that a person or persons making up the “directing mind or will” of the company have the necessary mens rea so as to give rise to a manslaughter conviction.  Effectively, top-level decision-makers must be shown to be directly responsible for the harm.  Further, these top decision-makers cannot be found to be criminally liable for actions of lower level employees who are not part of the directing mind of the company.

This would explain the lack of manslaughter convictions arising out of workplace incidents or negligent actions by corporations resulting in death or injury.  Any new criminal offence will therefore have to overcome the requirement of “directing mind or will”.

Possible Penalties

The other difficulty with prosecuting a corporation is the fact that the usual punishments for criminal behaviour (for example, imprisonment) cannot be meted out on corporations.  Currently, the only punishment that can be imposed on corporations is a fine, which, as is noted above, may be regarded as inadequate in the case of some workplace deaths.

Alternative punishments have been suggested, including court-ordered adverse publicity, community service orders, probation, damages, injunctions,
 deregistration as a corporation,
 forfeiture and seizure of assets and suspension of relevant directing shareholders, involving loss of voting rights and dividend payments for set periods of time.
   

Other Jurisdictions

The issue of punishing corporations and their controlling officers has of course been raised in other jurisdictions.  A brief summary of their current legal position follows:

United States of America

In the US, a corporation is vicariously liable for the criminal acts of its employees providing such acts are committed within the course of employment.  Punishments that can be imposed include fines, organisational reform, internal discipline, appointment of a regulator and publication of the details of the offence.  The existence of internal compliance programs in the organisation has been a mitigating factor in sentencing since 1991.

The law in the United States also allows for “aggregation”; that is, that a corporation can be held criminally responsible if the acts of its officers or employees, when aggregated together, establish the elements of the criminal offence.

France

Corporate criminal liability became law in France in 1994.  Corporate entities can be found guilty of criminal acts carried out by their representatives working on the corporate entities’ behalf.  Managers may also be personally liable. “Corporate entities” include trade unions and local authorities.  The maximum fine is 1.5 million francs (about A$360,000).

Germany

German law does not consider corporate entities to be capable of criminal acts.  However, the law does provide for extensive criminal liability of authorised representatives and managers of corporate entities when a business activity attributable to them causes death.  The maximum penalty is 1 million Deutsche Marks (about A$810,000).

Canada

In October 1999, a Private Member’s Public Bill was introduced into the House of Commons in Canada to establish, in certain circumstances, criminal liability of corporations for criminal acts or omissions carried out by their officers or staff where the corporate management knows or should have known of the act or omission or condoned or was wilfully blind to it.

Where it is shown that the corporation’s staff committed the act or omission, the burden is on the corporation to show it was unauthorised and not tolerated by the corporation.  The Bill also establishes the criminal liability of directors and officers if they knew or should have known of the act or omission. 

Commonwealth

The Criminal Code Act 1995 (Cth)
 enacted provisions similar to those recommended by the Criminal Law Officers Committee of the Standing Committee of Attorneys-General in Chapter 2 of its Model Criminal Code.

Specifically, Part 2.5 (which currently only applies to a limited range of criminal offences such as bribery of foreign officials and slavery offences) states that the Act applies to bodies corporate in the same way as it applies to individuals with any necessary modifications.  Physical elements of offences committed by employees, agents or officers of a body corporate within the actual or apparent scope of their employment or within their actual or apparent authority must also be attributed to the body corporate.  “Intention”, “knowledge” and “recklessness” must be attributed to a body corporate that expressly, tacitly or impliedly authorised or permitted the commission of the offence.

Such authorisation or permission may be established in a number of ways, including proving that the body corporate’s board of directors intentionally, knowingly or recklessly carried out the relevant conduct or expressly, tacitly or impliedly authorised or permitted the commission of the offence.  Alternatively it can be established by proving that a corporate culture existed within the body corporate that directed, encouraged, tolerated or led to non-compliance with the relevant provision.

Where negligence is an element of the offence, the Act allows for the aggregation of the conduct of any number of the corporation’s employees, agents or officers to amount to negligence.
  

Proposals for reform

The purpose of any law reform in the area of dangerous industrial conduct is to ensure that bodies corporate and their management face prosecution for conduct that would, if done by an individual, amount to a criminal offence.

As would be expected, a number of suggestions have been made in the literature surrounding this topic.  Your comments would be appreciated on the following suggestions.

Corporate Homicide Bill 2000 – United Kingdom

On 18 April 2000, the United Kingdom government presented a Corporate Homicide Bill to the House of Commons.  This Bill was developed out of the recommendations of the UK Law Commission’s Report “Legislating the Criminal Code: Involuntary Manslaughter”.

Under this Bill, a corporation (and an officer of the corporation)
 is guilty of corporate killing if a “management failure” by the corporation is the cause or one of the causes of a person’s death and that failure constitutes conduct falling far below what can reasonably be expected of the corporation in the circumstances.

“Management failure” by a corporation is defined as where the way in which its activities are managed or organised fails to ensure the health and safety of persons employed in or affected by those activities and such a failure may be regarded as the cause of a person’s death notwithstanding that the immediate cause is the act or omission of an individual.

A corporation guilty of corporate killing is liable on conviction on indictment to a fine.
  An officer of the corporation is liable on conviction on indictment to a fine or imprisonment or both.

The Bill also provides that no individual shall be convicted of aiding, abetting, counselling or procuring this offence, but without prejudice to an individual being guilty of any other offence in respect of the death in question.
  Nor does the Bill preclude an officer of the corporation being guilty of murder or manslaughter.

The Bill provides for the making of “remedial orders” against convicted corporations and officers.  The court that convicts the corporation or the officer can order the remedying of the failure that gave rise to the liability.  Failure to comply with the order is an offence.

The Bill is stated to apply to deaths sustained in England and Wales or within the seaward limits of the territorial sea adjacent to the UK, on a British vessel or ship, on a British-controlled aircraft and on oil and gas rigs currently within British criminal jurisdiction.

The Professor Fisse
 Approach

Professor Brent Fisse’s theory of corporate liability
 is as follows:

A corporation would be subject to liability for an offence where two basic conditions are met:

1. the external elements of the offence have been committed by a person for whose conduct the corporate defendant is vicariously liable; and

2. the corporation has been at fault in one or other of the following ways:

a. by having a policy that expressly or impliedly authorises or permits the commission of the offence or an offence of the same type;

b. by failing to take reasonable precautions or to exercise due precautions to prevent the commission of the offence or an offence of the same type;

c. by having a policy of failing to comply with a reactive duty to take preventive measures in response to having committed the external elements of the offence; or

d. by failing to take reasonable precautions or to exercise due diligence to comply with a reactive duty to take preventive measures in response to having committed the external elements of the offence.

Victoria

The Victorian Government is currently preparing an exposure draft on a proposed offence of “industrial manslaughter”.  While a draft is not yet available, a Preliminary Discussion Paper states that the Government proposes 3 new offences to be inserted in the Crimes Act 1958 (Vic):

· corporate manslaughter by gross negligence;

· corporate liability for negligently causing serious injury’ and

· offences for senior officers (eg. directors, secretaries and executive officers)

In determining a corporation’s liability, key issues to consider will be whether:

· the corporation’s conduct caused the death or serious injury;

· the corporation owed a duty of care to the deceased or injured person; and

· the corporation breached the standard of care owed to the deceased or injured person.

The conduct of all employees, agents and officers acting within the actual or apparent scope of their employment or authority will be attributed to the corporation.  Their conduct will be treated as the corporation’s conduct.  “Agents” will include independent contractors and their employees where the corporation retains the power to control the activities of the independent contractor.

The relevant conduct of one, some or all of the corporation’s employees, agents and officers acting within the actual or apparent scope of their employment or authority may be aggregated to determine if the corporation has breached the standard of care.

The corporation must be grossly negligent to commit the offence.

Proposed Provision

While the precise drafting of the proposed new offence will be a matter for the Office of the Queensland Parliamentary Counsel, as a starting point it is considered worthwhile to outline those areas of behaviour that it is considered appropriate to cover in the proposed offence.

Under the new offence, a person will be liable for the offence of “dangerous industrial conduct” where they behave dangerously in a workplace (that is, in a way that was unlawful or fell far below what would reasonably be expected), resulting in death or grievous bodily harm.

Apart from individual liability, it is proposed that a “corporation” and its “management” will be criminally responsible for intentional, reckless or negligent behaviour that results in death or injury to persons affected by the activities of the corporation (that is, employees and members of the public) where

3. the behaviour was dangerous, in that it was unlawful or otherwise fell far below what would reasonably be expected (within the current definition of criminal negligence).

4. the behaviour was that of an officer, agent or employee of the corporation acting within the actual or apparent scope of their employment or within their actual or apparent authority.

5. Where the behaviour was intentional or reckless, the behaviour is to be attributed to the corporation if it expressly, tacitly or impliedly authorised or permitted the behaviour.

Such authorisation or permission can be established by proving that 

e. the corporation’s board of directors intentionally or recklessly carried out the relevant behaviour or expressly, tacitly or impliedly authorised or permitted the behaviour.

f. that a high managerial agent of the corporation intentionally or recklessly engaged in the relevant behaviour, or expressly, tacitly or impliedly authorised or permitted the behaviour, unless the corporation can prove that it exercised due diligence to prevent the behaviour, or the authorisation or permission.

g. that a corporate culture existed within the corporation that directed, encouraged, tolerated or led to the behaviour.

h. that the corporation failed to create and maintain a corporate culture that required the prevention of the behaviour.

6. Where the behaviour was negligent, the conduct of any number of the corporation’s employees, agents or officers may be aggregated.  Negligence can be evidenced by the fact that the behaviour was substantially attributable to inadequate corporate management, control or supervision of the behaviour of one or more of its employees, agents or officers; or failure to provide adequate systems for conveying relevant information to relevant persons in the corporation.

“Corporation” will be a body incorporated under the Corporations Law

“Management” will be the board of directors and executive officers of the corporation.

Penalties: maximum 7 years imprisonment or a fine of up to 6700 penalty units ($502,500)
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