



Health and Safety Executive
Operational Circular


 OC 111/3

Review Date
10/10/2011
Open Government Status
Partially Open

Version No & Date
1:  10/10/2001
Author Unit/Section
FOD FSU

To
FOD Inspectors (Bands 0-4)
HID Inspectors in LD (Bands 0-4)
ENFORCEMENT OF REGULATIONS REQUIRING CONSULTATION WITH EMPLOYEES
This OC gives guidance on the enforcement of regulations which require employers to consult with their employees.

BACKGROUND
1  
Consultation with workers is an essential element of successful health and safety management and the development of a positive health and safety culture.
2  
Inspectors should take all available opportunities to remind employers of their legal duty to consult. In some instances it may be also be appropriate to make a proactive assessment of consultation arrangements, eg as part of a management inspection of a larger employer.
3  
Formal legal duties to consult are placed on employers in the following principal regulations:
(1) The Safety Representatives and Safety Committees Regulations 1977 (SRSCR); and
(2) The Health and Safety (Consultation with Employees) Regulations 1996 (HSCER) (see OM 1996/132).
4  
In addition, the following regulations include specific requirements regarding employee consultation: 

(1) Offshore Installations (Safety Representatives and Safety Committees) Regulations 1989;
(2) Mines and Quarries Act 1954 s.123;
(3) Quarries Regulations 1999, reg.40;
(4) Construction (Design and Management) Regulations 1994 reg.18; and
(5) Railways (Safety Case) Regulations 1994 regs.9(11) and 9(12).
The guidance in this OC should be applied to these requirements as appropriate.
5  
HSE has a duty to enforce these Regulations and to take appropriate action where dutyholders fail to comply with the requirements. Decisions on what constitutes appropriate action should be made in line with the basic principles of proportionality, consistency, transparency and targeting. 

GENERAL ENFORCEMENT POLICY

6  
Both SRSCR and HSCER deal with some matters which are best resolved through the normal industrial relations machinery. Inspectors should not be drawn into industrial relations disputes. Disagreements between employers and trade unions or employees should be settled through the normal machinery for resolving industrial relations problems, with recourse to the Advisory, Conciliation and Arbitration Service (ACAS) as appropriate. Formal enforcement action should not normally be considered until all voluntary means of resolving disputes have been exhausted.

7  Complaints alleging non-compliance with the consultation Regulations should be dealt with according to the complaints handling procedure. When deciding what action to take enquiries should be made to determine whether a specific health and safety issue underlies the complaint. If so, this should be considered separately in line with the complaints handling procedure. It is also important that reasonable steps are taken to ensure that the complaint is truly an industrial relations issue before deciding to defer action in line with the general policy in para 6.
SPECIFIC ENFORCEMENT ACTION
8  
Enforcement action under SRSCR and HSCER should be informed by the Enforcement Management Model (EMM). Their provisions are principally administrative in that they do not directly involve risk, so the Compliance and Administrative Arrangements Table (EMM v.2.0 Table 5.2, page 26) should be used. Table 1 in the Appendix to this document should be used in conjunction with the EMM to inform enforcement decisions under SRSCR and HSCER. Table 2 also gives additional guidance on the ‘Local factors, Strategic factors’ elements of EMM.

9  
Both sets of regulations state that complaints concerning paid time off for safety representatives and employee representatives of health and safety can be heard by an employment tribunal (SRSCR regs.4(2) and 11 and HSCER regs.7(1)(b), 7(2) and Schedule 2). HSE staff should therefore, not attempt to enforce these aspects of the Regulations, but advise the complainant to contact the appropriate ACAS office.

10  It is possible that failure to comply with the Regulations could be a significant underlying factor leading to an incident. In such cases it is appropriate to consider the level of compliance with these Regulations when deciding what enforcement action to take under EMM with respect to other legal requirements. Further guidance on this is given at the Appendix.
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Law enforcement and legal proceedings.




