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EVIDENCE TO THE SELECT COMMITTEE ON “WORK AND PENSIONS”



“The Work of the HSC/E”


--------------------------------------------------------------------------------------------------

INTRODUCTION
1.1  
The Centre for Corporate Accountability is an advice and research organisation concerned with the promotion of worker and public safety. It focuses on the role of state bodies in the enforcement of health and safety law and the role of the criminal justice system in holding organisations and individuals to account. Its core charitable activities are funded by the Joseph Rowntree Charitable Trust. 

1.2
The CCA has particular knowledge of the work of the Health and Safety Commission/ Executive as a result of:

• 
its ‘Work-Related Death Advice Service’, which is the only national service to provide advice to bereaved families on investigation and prosecution issues. Providing advice to families requires the CCA to have constant contact with the HSE inspectors and to have a detailed understanding of HSE’s policies and procedures;

• 
research undertaken in the last few years by the CCA on the levels of inspection, investigation, and prosecution by HSE and Local Authorities

1.3 The CCA very much welcomes the opportunity to provide evidence to the Select Committee. The scope of the select committee’s inquiry is wide; the CCA evidence’s however is focusing on those areas about which the CCA has particular experience or expertise. We apologise for the length of the evidence – however we hope that the Select Committee will recognise that the complexity of the issues do require the provision of detailed information and argument rather than a superficial point of view
. 

1.4
We would like the Select committee to be aware that since its last report a number of significant improvements have been made by the HSE in improving its policies and procedures in the enforcement arena – which were in part response to the final Select Committee report
. We have set these out in Annexure One.

SUMMARY

2.1
The CCA’s evidence concerns: (a) resources; (b) prevention/enforcement; (c) directors duties and jurisdiction; (d) HSE and public safety (e) HSE and Local Authorities.

Resources

2.2
The CCA’s evidence on resources can be summarised in the following manner

• 
the Government’s current financial settlement will mean that the HSE has less money to spend on the ‘administration’ budget – which pays for inspector costs - in 20005/6 than 2003/4. 

• 
The average yearly increase in HSE‘s administration budget between 2000/01 and 2005/6 will have been around 2.5% - the rate of inflation - though two-thirds of that increase came in one year. Since that one year – where there was an increase of 9% - the level of increase has risen on average by less than 1.25%.

• 
the number of inspectors is crucial to the core work of the HSE – inspection, investigation and enforcement activities - and the absence of adequate resources for their employment severely impacts upon HSE’s ability to carry out these activities which is to the detriment of health and safety;

• 
apart from its direct impact upon inspection/investigation/prosecution issues, lack of resources has resulted in HSE (a) adopting a new highly restrictive policy concerning HSE’s future engagement on public safety issues; (b) considering new enforcement strategies that seem to directly contradict the findings of international and HSE’s own research; (c) failing to supervise appropriately local authority enforcement (d) deciding against setting up legal independent oversight of HSE’s prosecution decisions;

• 
the HSC has failed to campaign publicly about the problem of resources: the result, it appears, is a resource driven enforcement strategy. 

Prevention and Enforcement

2.3
The CCA’s evidence can be summarised in the following manner

• 
the CCA understands the issue here as the relative priority that the HSE should give to (a) inspections on the one hand and investigations on the other and (b) informal advice on the one hand and formal enforcement on the other;

• 
investigations should not be seen as only about ‘accountability’. Investigations serve important preventative functions – with some advantages over inspections. 

• 
Whilst prosecutions serves to bring about criminal accountability, the evidence indicates that they serve an important preventative function as the fear of legal action and reputational damage has  important deterrent impact.

•
the prosecution criteria in HSE’s Enforcement Policy Statement should be changed so that breaches of safety law that result in major injuries are treated in the same way as breaches that result in deaths.

•
HSE’s new evolving policy on enforcement – to move away from inspection, investigation and formal enforcement - as proposed by HSE’s Deputy Director in October 2003,  contradicts overwhelming international and HSE evidence that it is inspection, investigation and formal enforcement that works best. 

• 
HSE’s continuing focus on the “business case for safety” has been shown to have little impact in motivating employers.

Legal Framework: Directors Duties and Jurisdictional Matters

2.4
The CCA’s evidence can be summarised in the following manner

• 
there is a gap in the law so that company directors have no legal obligation to take any positive steps to ensure that their company is complying with safety law. This has serious implications for both prevention and accountability;

• 
the HSC/E acknowledges that the conduct of company directors can be crucial to the safe management of a company;

• 
the findings of international and HSE research indicates that legal regulation is the principle mechanism to motivate senior company officers in relation to safety;

•  
the government and the HSE have not kept their commitments relating to legislating in this area; 

• 
the HSC has decided to go down a voluntarist approach without any evidence of its effectiveness and in contradiction to its own and international research

HSE and Public Safety

2.5
The CCA’s evidence can be summarised in the following manner

• 
As a cost-cutting measure, the HSE has recently established a new restrictive policy on public safety issues which will, for example, mean that many deaths and injuries suffered by members of the public will no longer be investigated;

2.6 HSE and Local Authorities

• 
CCA analysis of Local Authority inspection and investigation rates indicates the need for the HSE to be carrying out its supervisory functions more assiduously and not just employing one person to audit 410 local authorities.

RESOURCES

3.1
The Select Committee has specifically asked for evidence on whether the HSE is “sufficiently well resourced to meet its objectives”?. The CCA views the question of “resources” as a crucial issue which goes to the heart of many arguments relating to the way in which the HSC/E does or should function. 

3.2
In this section the points that the CCA would like to make are as follows:

• 
the Government’s current financial settlement will mean that the HSE has less money to spend on the ‘administration’ budget – which pays for inspector costs - in 20005/6 than 2003/4. 

• 
The average yearly increase in HSE‘s administration budget between 2000/01 and 2005/6 will have been around 2.5% - the rate of inflation - though two-thirds of that increase came in one year. Since that one year – where there was an increase of 9% - the level of increase has risen on average by less than 1.25%.

• 
the number of inspectors is crucial to the core work of the HSE – inspection, investigation and enforcement activities - and the absence of adequate resources for their employment severely impacts upon HSE’s ability to carry out these activities which is to the detriment of health and safety;

• 
apart from its direct impact upon inspection/investigation/prosecution issues, lack of resources has resulted in HSE (a) adopting a new highly restrictive policy concerning HSE’s future engagement on public safety issues; (b) considering new enforcement strategies that seem to directly contradict the findings of international and HSE’s own research; (c) failing to supervise appropriately local authority enforcement (d) deciding against setting up legal independent oversight of HSE’s prosecution decisions;

• 
the HSC has failed to campaign publicly about the problem of resources: the result, it appears, is a resource driven enforcement strategy. 

Understanding HSE’s Financial “Settlements”

3.3
The HSE obtains money from two main sources: the Government in the form of a ‘grant-in-aid’ and from its own income generating activities. 

3.4
The Government not only determines the level of ‘grant-in-aid’ but also the level of income that the HSE can generate and use in any particular year. It also decides in what way this money should be used – whether for ‘administration’ costs,  ‘projects’ or on ‘capital’ costs. 

3.5
In the CCA’s view it is ‘administration costs” that is the crucial budget heading that needs to be given particular scrutiny. Whilst project and capital costs are important, it is the level of ‘administration costs’ that determines the numbers of inspectors that the HSE employ, and as discussed below (paras 3.17 – 3.39), it is the number of inspectors that is crucial to the HSE being able to carry out its core activities. Out of this budget also comes resources for support staff and lawyers who are crucial to the efficient working of HSE’s inspectors.

3.6
Since May 1997, there have been two financial settlements between the HSC and the Government – one in 2000 and the other in 2002. The CCA has not found it easy to understand HSE’s funding but – based on HSE figures - we have set out below our best analysis.

Analysis of First Settlement

3.7
In  2000, it was announced that the Government was providing the HSE “£45 million” of new money over a three year period. However the following needs to be noted about this figure (see annexure 2, table 1): 

• 
only £24 million of that was actually allocated for “Administration costs” ;

• 
of that £24 million, 20 million was money that the Government was actually giving the HSE; the remaining £4 million had to be earned by the HSE through increased income generating activities.

• 
the figure of an additional “£24 million” for administration costs is in itself rather misleading. The real increase in the proposed ‘administration’ budget between 2000/01 and 2003/4 directly as a result of this settlement was £9 million.
 

• 
However, it should be noted that the administration budget in 2000/01 was £179.5 million and the budget in 2001/02 was 195 million – a £15 million increase – most of which was in place prior to the 2000 settlement. The £15 million comprised £5 million of Government money from the settlement; a further £5 million of (pre-settlement) HSE income and £6 million from reclassification of capital  and revised treatment of VAT.  

• 
As a result between 00/01 and 01/02, there was a 9% increase in the administration budget; between 01/02 – 02/3 there was a 2% increase; and then between 02/03 – 03/04 there was a 0.5% increase. 

Analysis of the Second HSE Settlement

3.8
In December 2002, the Government announced that it would provide the HSE with an extra £10 million over a three year period. This was all to go into HSE’s “administration” budget. 

3.9
However, this figure is again somewhat misleading. At the end of the three year period, this increase equates to an increase of only £2million on the administration budget when compared with 2002/03 - the year prior to the Settlement. (see annexure 2, table 2):

3.10
In fact, the current arrangement would mean the amount of money that can be spent on ‘administration’ by the HSE in 2005/6 is less than the amount that can be spent in 2003/4. This is therefore a real cut in HSE funding of HSE ‘administration’

Analysis of the settlements combined

3.11
Table 3 of annexure 2 puts together the five years covered by the Settlements. It should be noted that this table is different from both tables 1 and 2 since the second settlement changed the 2002/3 figures made in the first Settlement

3.12
This table shows that in 2005/6, the Government is allowing the HSE to spend £22 million more than the level it allowed the HSE to spend in 2000/01. That is to say the administration budget will have risen from £179 million to £201 million. 

3.13
This increase represents a year-on-year average increase of about 2.5% - which about matches the level of inflation.  However, two thirds (£15 mil) of the total increase (£22 mil) came in the one year 00/01–01/02 and of this £15 million the Government actually only contributed £5million in direct grant in aid. Subsequent to that year, the level of funding was on average less than 1.25% increase year on year.


Impact of Financial Settlements on Numbers of Inspectors

3.14
The increase of money in the ‘administration’ budget between 00/01 and 01/02 resulted in the HSE undertaking a significant increase in the recruitment of inspectors. According to figures provided by the HSE to the CCA, in 2001 there were 575 Grade 3 Field Inspectors. This is the grade that undertakes the core inspection and investigation work. This number increased by 122 in two years with a total of 698 inspectors in 2003 - an increase of over 25%.

3.15 In November 2002, however, HSE told its staff that “the financial climate has now changed” and that “we will not fill any vacancies for the time being” and that “we also have no plans at the moment for further recruitment”.
 Due to staff retiring and leaving, this will mean a significant drop in inspector numbers and - according to the trade union PROSPECT - will result in levels of inspector numbers below the level prior to the recent recruitment.

3.16 A comparison with other law enforcement agencies should be noted. There are now more police officers than ever before, and police resources have more than doubled in real terms since the mid 1970s. HSE resource allocation does not compare favourably with even the more peripheral divisions of the police.  So, for example there are more police-employed traffic wardens than HSE inspectors, and there are more British Transport Police officers than HSE inspectors currently employed in the UK.

How the level of Resources impacts upon HSE

3.17
As stated above, changes in the administration budget impact directly upon inspector numbers. Any below-inflation increase in the ‘administration’ budget risks their decline – either through redundancies or with posts not being filled up. Any increase can result in more inspectors being employed. 

The work of inspectors

3.18 Inspectors are responsible for the enforcement of safety law in almost one million premises (throughout England, Scotland and Wales) involved in construction, agriculture, manufacturing, quarries, chemicals production, railways, health services, the police and much more. Their two core activities are preventative inspections and investigations into reported incidents (deaths, injuries, dangerous occurrences, ill health incidents). Both an inspection and investigation requires an inspector to access a workplace, undertake detailed inquiries, determine whether or not there has been compliance with health and safety law and whether enforcement action is or is not required. Unlike most inspections, most investigations will require an inspector to take witness statements – which can require many days and weeks. Every reported work-related death is investigated (currently around 250), but only a small proportion of reported incidents (19% of over 22,000 reported major injuries; 5% of 105,000 over-3-day injuries, and 33% of 3,800 dangerous occurrences
). If it is decided after an inspection or investigation that a prosecution is appropriate, the HSE inspector is responsible for the preparation and prosecution of the case. Any imposition of enforcement notices will require further inspection to determine whether or not they have been complied with.

Resources and the Levels of Investigations:

3.19
Any change in inspector numbers will directly impact upon the level of inspections and investigations that the HSE can undertake. When resources rise, and more inspectors can be employed, the number of inspections and investigations that the HSE can undertake will be able to rise, and vice-versa. 

3.20
And when inspector numbers are relatively stable, any increase in the number of investigations will almost certainly result in a decrease in the number of inspections (and the other way around). This is clearly indicated by the CCA/UNISON research that showed that, as the level of major injuries investigated rose from 10% in 1996/7 to 19% in 2000/01, there was at the same time a 41% decrease in the level of preventative inspections.
 (report is annexed)

3.21
A decline in resources not only results in a decrease in inspector action – but also sets up a misleading debate about ‘inspections’ versus ‘investigations’. So when, for example, it became clear within the HSE that the shift towards investigations resulted in a sizeable decline in inspections, the only way the HSE could respond was to suggest that the “balance had gone too far the other way”. This is despite the fact that the CCA/UNISON analysis showed that:

    • 
although 20% of reported major injuries in 2000/01 were investigated, 80% of major injuries to workers were not – including for example, 16 out of the 62 amputations to either hands, arms, feet or legs, and 69 out of the 178 major injuries involving electricity

• 
although the number of investigations into reported dangerous occurrences increased from 26% to  31%, 73 out of 128 building collapses, 146 out of 223 plant fires and explosions and 88 out of 126 incidents involving the release of a biological agent were not investigated. 

• 
90% of reported major injuries to members of the public were not investigated

• 
55% of reported industrial disease incidents were not investigated

3.22
It is difficult to see how the “balance has gone too far” towards investigations when, despite the shift, so many serious incidents were still not being investigated. 

3.23
As a result the HSE is now reducing both the level of investigations and the time spent on each one. A recent instruction to HSE inspectors states:

"Time spent on investigation work by [Field Operations Directorate (FOD)] has risen substantially since the revised criteria were introduced in April 2001. With finite resources, this work has been completed at the expense of preventive work. To get a better balance FOD has looked at both its management of investigations and the incident selection criteria. FOD envisages an increase in proactive activity to halfway between the current position and that in 1995/96. This should still meet the pressure to investigate a higher proportion of reported injuries (than HSE did in the late nineties) while restoring a largely preventive focus."

3.24
The instruction to reduce time spent on investigations is in force now throughout Britain. The plan to reduce the number of investigations is being piloted in the North West of England though the intention is for this to go nationwide.

3.25
Numbers of investigations will be brought down by changing the new investigation criteria. The following indicates some of the effects of these new criteria and the types of injuries that will no longer be investigated if they come into force: 

•  
currently, "all amputations of digit(s) past the first joint" need to be investigated. The new criteria require only those amputations of digits past the first joint "where the incident involved potential for more than one finger or for hand/arm amputation" to be investigated;

• 
currently all "serious multiple fractures (more than one bone, not including wrist or ankle)" from whatever cause need to be investigated. The new criteria require only those injuries if they resulted from a "crush injury" or they are associated with "workplace transport" or "falls from height" to be investigated.

• 
currently all "scalpings" need to be investigated. The new criteria do not require them to be investigated.

3.26
Crucially, the new criteria do not give inspectors any discretion in deciding whether or not to investigate an incident. The new criteria make it clear that if reported incidents are not required to be investigated, they should not be investigated. 

3.27
It is not clear how many fewer investigations this will mean the HSE has to investigate. If the level was halfway between 1996/7 and 2000/01 levels, it is likely to mean that the percentage of major injuries investigated would decrease by around 5%, from 20% of the total to 15%. This will mean about 1000 fewer major injuries being investigated, a fall from about 4,300 (figures in 2000/01) to 3,300.

3.28
It should be noted that the new criteria is simply a mechanism to ensure that inspectors spend less time on investigations and thereby maintain (already low) rates of investigations, not because the HSE argues that investigating these incidents are unimportant.

3.29
Any decline in investigations in the CCA’s view is very problematic. The reasons for this are discussed elsewhere (paras 4.5 – 4.19). In summary however the reasons are as follows: (a) investigations are crucial to both prevention and accountability; (b) one of the primary factors motivating companies to improve their health and safety performance is fear of enforcement and investigations are a primary mechanism to detect offences that should result in prosecution. 


Resources and inspections

3.30
The CCA/UNISON analysis showed that in 2000/01, only 1 in 20 premises received at least one inspection during the course of the year, though this ranged from 1 in 10 in the construction sector to 1 in 36 in the Service sector. 

3.31
There are clear problems with such low levels of inspection. However, it appears that, at the most, the proposed increase in inspection numbers will it appears at the most only increase this level of inspection to 1 in 15 premises.

3.32
Again, it is important that the level of inspections is kept as high as possible since as discussed elsewhere, they are crucial to ensuring compliance with health and safety law  (see 4.5 – 4.19).

Resources and the Levels of Prosecutions

3.33
There are two issues here. The extent to which funding constraints impact upon (a) the level of prosecutions in a general sense and (b) particular decisions by inspectors about whether or not to prosecute. It is worthwhile noting that there was a 14% reduction last year in the number of prosecutions. 

3.34
Most prosecutions are the result of investigations. Therefore any decrease in the numbers of investigations will almost inevitably result in a decrease in the number of prosecutions.
 HSE’s decision to reduce investigations will therefore reduce the  number of prosecutions which as discussed elsewhere are important to any preventative strategy of the HSE (see paras 4.26-4.31).

3.35
In addition, although any enforcement action taken following a decision to investigate or inspect should theoretically be unaffected by resource constraints
, research indicates that it is simply not possible to sustain the division. A major, recent Oxford University study on how HSE inspectors decided whether or not to prosecute breaches, a study which was based on unrivalled access to HSE and indeed was part-funded by them, demonstrated unequivocally that resources are a key constraint on decisions to prosecute.
 This is supported by anecdotal information that the CCA has heard from HSE inspectors themselves, This is for the following reasons:

• 
the new public interest tests still allow HSE inspectors significant discretion on whether or not to prosecute in a particular case;

• 
decisions by inspectors – unless they relate to an investigation into a death – are rarely subject to challenge. Most decisions can therefore be made in the knowledge that they will not be scrutinized too closely or at all

• 
HSE inspectors, who already may be tasked with undertaking a particular number of inspections and investigating a particular number of incidents, and perhaps already involved in a number of prosecutions may well be forced to decide that it is simply not possible for them to prosecute any more cases at a particular point in time. This will mean that they will not investigate a particular incident with the usual level of rigor or will use their discretion to use some other form of enforcement action than prosecution.

3.36
Resource constraints are also likely to have a particular impact upon prosecution decisions relating to directors or senior managers. This is because:

• 
these require far more investigation than prosecutions against companies, particularly when dealing with larger companies;

• 
these are more likely to result in a not-guilty plea and have to go to trial, which require more work and resources.

3.37
It is important to note that resource constraints are more likely to act to the benefit of large companies and their directors. This is because (a) it is much more difficult to investigate and prosecute the conduct of directors of large companies (again requiring more resources if this is to be done) and (b) large companies tend to have a far more aggressive approach to defending HSE prosecutions (resulting in the need for more HSE resources to be put into them).

3.38
If the HSC and the Government want the current enforcement policy to be properly and equitably applied, it is essential that there are enough inspectors to undertake appropriately comprehensive investigations and prosecution preparation. 

Resources and Principal Inspectors
3.39 It is Principal inspectors who are responsible for managing inspectors – determining whether they should be conducting inspections, investigations or whether in response to these, they should be pursuing legal action. Anecdotal information provided by HSE inspectors to the CCA indicate that lack of resources places these inspectors in untenable positions – where, with only a small band of inspectors, they have to juggle inspections, investigations and prosecutions. Decisions have to be made to cut short investigations (which would ideally not be cut short) or decide not to pursue prosecution action (when ideally it is appropriate that action should be taken).Thus, a senior HSE official is quoted in Hawkins’ 2002 study as saying:

“We found in the efficiency scrutiny that the very simplest case where there was to all intents and purposes an open and shut case, where we had a guilty plea in a magistrates’ court, then the resource input from HSE to that case was at least five times greater than if one had simply written a notice. And that’s the simplest circumstances. In other circumstances, the factor rises to 20-plus times. So there is a very big resource constraint on people doing prosecutions”

Resources and HSE’s new Paradigms of Enforcement
3.40
The HSE’s Board is currently trying to change the whole emphasis of HSE’s work from an enforcement minded body to an advisory one. This is made clear in a report to HSE’s Board in September 2003 by HSE’s Deputy Director Justin McCracken which has also recently been circulated to the HSC. As is dealt with elsewhere in our evidence (paras 4.23 – 4.31), HSE’s new view on enforcement contradicts (a) HSE’s own evidence relating to what enforcement strategies work and (b) the consensus of international research.

3.41
Although the new policy is carefully articulated, it appears to be the case that the catalyst for this new policy is the context of limited/declining resources for the HSE. 

Resources and Public safety
3.42
The HSC has recently published new guidance that severely limits the role of the HSE in the realm of public safety. This is discussed elsewhere in our evidence (section 6) but this new policy – which the Centre believes may well be unlawful – has had to be implemented in order to cut the work that the HSE undertakes.

Resources and Local Authority Enforcement

3.43
We discuss elsewhere (section 7) the relationship between the HSE and Local Authorities – but in the context of resources, it is important to note that the HSE (through the HSC) has a responsibility to monitor the role of Local Authorities in their responsibilities of enforcing health and safety law. Section 18(4) of the HSW Act, requires that local authorities perform their duties in accordance with guidance issued by the HSC which has the power to report defaulting local authorities to the Government.

3.44
It is the CCA’s view that these “supervisory’ responsibilities are very important. Research that the CCA/UNISON undertook comparing inspection, investigation, and enforcement levels between over 340 Local Authorities indicated huge divergence in practice – with some local Authorities, for example, investigating all reported injuries whilst others investigated none
. 

3.45
Despite this, however, the HSE’s Local Authority unit employs only one person to audit all 410 local authorities. This compares for example to the Food Standards Agency (FSA) which, although it is structured around a different model of regulation, is comparable to HSE in relation to its role of co-ordinating local authority enforcement.  The FSA has over 40 people involved in auditing local authorities in their enforcement of food safety standards. Sufficient resources need to be provided to the HSE to carry out this function.

Resources and HSE’s Prosecution Pilot

3.46
The CCA understands that, due to lack of resources, the HSE has decided against “rolling out” to the rest of the HSE regions, a London and South East prosecution pilot project that had ensured that there was independent legal oversight over prosecution decisions. 

3.47
The background to this is as follows. In December 2000, a review by the HSE had recommended that a new prosecution model should be put in place involving independent legal oversight of the decision to prosecute, separating out the functions of prosecution from investigation. This recommendation was in line with recommendations set out in the 1981 Royal Commission on Criminal Justice (The Philips Report) and the 2001 Gover-Hammond Report. These reports had recommended such a separation of function to secure the necessary fairness, efficiency and accountability required of independent prosecuting authorities. 

3.48
A recent paper by the HSE stated that “In order to assess the resources necessary to put in place [this new system] it was agreed that this approach should be piloted in London, Kent, Surrey and Sussex for a period of one year. David Eves, Deputy Director General, who set up the review envisaged that roll out would fold on in 2003/4”.

3.49
An assessment of the pilot project indicated some very important benefits – not just those foreseen -  with very limited drawbacks (see annexure 3).
 Yet although the full economic cost of the London project was only £777,672 and the cost of rolling it out to the rest of the country would likely be less than £10 million, this was not possible “within current resources”.
 In fact the London pilot has now been disbanded and all the benefits that it provided have been lost. The CCA is of the view that the HSE needs to be provided with sufficient resources so that all prosecution decisions have independent legal oversight.
l

HSC’s position on Resources

3.50
The CCA is concerned about the way the HSC fails to highlight to the public the financial situation of the HSE and how this affects its activities. As far as the CCA is aware the HSC has never publicly raised any questions or concerns about its lack of resources. The most it has ever said is that any increased resources “would be welcome”. 

3.51
It may well be the case that behind closed doors, the HSC demands more resources from the Government with cogent arguments – but there is no public evidence that this is the case or that they are particularly successful.

3.52
Assuming that the HSC does consider that it is under-resourced, why is it not a champion for more resources, publicly indicating how lack of resources limits the activities of the HSE? The answer to this is not clear. Health and Safety Commissioners are independent and do not have the limitations of civil servants (unlike HSE employees). 

3.53
There is certainly nothing prohibiting the HSC from being more of a champion for HSE resources. Indeed, it could be argued that it has some form of obligation to do so. Section 11 of the 1974 Act states that “it shall be the general duty of the Commission to do such things … as it considers appropriate for the general purposes of this Part”. Section 1(1) of the Act states that: 

The provisions of this Part shall have effect with a preliminary. view to 

(a) securing the health, safety and welfare of persons at work; 

(b) protecting persons other than persons at work against risks to health or safety arising out of or in connection with the activities of persons at work; …”

3.54
One  could easily expect the HSC to be more forthright and public about the issues of resources which directly impact upon the health and safety of workers and those affected by work activities. The HSC needs to explain why it feels unable to do this
.

3.55 In addition, if it is correct that HSE officials can not argue publicly for more resources – due to their position as civil servants, for example - then in the CCA’s view it is important that they do not conversely argue that the HSE is adequately funded, as HSE’s Deputy Director, Justin McCracken  did on BBC Radio 4
 when he said “we have enough money to do the job adequately.”  

“THE RIGHT BALANCE?”: INSPECTION, INVESTIGATION AND ENFORCEMENT

4.1
The Select Committee has asked for evidence specifically relating to “how well the HSE achieves the right balance between prevention and enforcement.”  This section of our evidence looks at this question and can be summarised in the following manner

• 
the CCA understands the issue here as the relative priority that the HSE should give to (a) inspections on the one hand and investigations on the other and (b) informal advice on the one hand and formal enforcement on the other;

• 
investigations should not be seen as only about ‘accountability’. Investigations serve important preventative functions – with some advantages over inspections. 

• 
Whilst prosecutions serves to bring about criminal accountability, the evidence indicates that they serve an important preventative function as the fear of legal action and reputational damage has  important deterrent impact.

•
the prosecution criteria in HSE’s Enforcement Policy Statement should be changed so that breaches of safety law that result in major injuries are treated in the same way as breaches that result in deaths.

•
HSE’s new evolving policy on enforcement – to move away from inspection, investigation and formal enforcement - as proposed by HSE’s Deputy Director in October 2003,  contradicts overwhelming international and HSE evidence that it is inspection, investigation and formal enforcement that works best. 

• 
HSE’s continuing focus on the “business case for safety” has been shown to have little impact in motivating employers.

4.2
In the CCA’s view there is a problem in the nature of the question – since there is no necessary tension between prevention and enforcement. Indeed, they are complementary activities within the HSE’s attempt to achieve its mission. 
4.3
The HSE has recently defined enforcement as:

 “activities directly associated with ensuring dutyholders discharge their legal duties. Techniques may include giving advice (written or oral), withdrawing approvals, varying licences, serving notices, issuing cautions, prosecuting. The term implies the possibility of escalation if the dutyholder does not act appropriately (eg move from advice to notice if the advice is not followed)” 

The CCA endorses this definition and in our view all of these activities listed are concerned with prevention since they are trying to change a duty holders conduct in order to ensure compliance with health and safety law. By so doing, the risk of death and injuriy will be reduced. It should be noted that prosecution is also an enforcement technique relating to prevention since, as is discussed below
, overwhelming evidence suggests that compliance with health and safety law depends upon the perceived likelihood of detection and enforcement action – including prosecution. That is to say, the weight of evidence indicates that deterrence should underpin enforcement strategy in this arena.

4.4
Our interpretation of the Select Committee posing the question on ‘prevention’ versus ‘enforcement’ is whether there is a right balance in two different respects: first the balance between ‘inspection’ versus  ‘investigation’ (which is a question of how inspectors should access workplaces); and, second, the balance between ‘informal enforcement’ (i.e advice) v formal enforcement particularly prosecution (which is a question of what enforcement techniques HSE inspectors should use when faced with a breach of the law).

Inspection v Investigation

4.5
The HSE has recently defined inspection as  “the proactive mechanism used to assess the extent to which dutyholders have discharged their duties and to motivate them to do so. It is usually done at the workplace, and includes looking at the workplace, the work activities, the management of health and safety, talking to employees and their representatives, and the offering of guidance or advice.”

4.6
We have problems with this definition since inspections are not just about “motivating” dutyholders” or the ‘offering of guidance or advice’. They are – and should be – about enforcing the law using all the different techniques available. Indeed as the HSE knows, a significant number of enforcement notices and prosecutions arise from inspections. 

4.7
HSE’s recent definition of Investigation is defined as “the inquiry into a set of circumstances, most usually those surrounding either an incident or a complaint. The aim of investigation is to identify the immediate and underlying causes of the circumstances in question and to take necessary enforcement action to ensure risks associated with the circumstances are controlled.”
 The CCA has no problems with this definition.

4.8
The HSE has historically prioritised inspections. The reason for this appears to be linked to its perception of itself as an organisation concerned principally with ‘preventing death and injury’ rather than one concerned with ‘accountability’. It is better to prevent a death or injury rather than simply responding to these incidents when they happen. This has resulted in an emphasis on inspections rather than investigations as the latter - in contrast to the former - are seen as principally concerned with ‘accountability’, not ‘prevention’.

4.9
In the CCA’s view, it is certainly correct to say that an important element of investigations is ‘criminal accountability’ – something which is generally absent in relation to inspections. Whilst inspections can reveal circumstances that justify a prosecution, the absence of harm usually make it less appropriate for prosecutions to take place unless the risk of endangerment or the detected failure is very high
. This is because the criminal justice system generally deals with offences involving harm, and experience has shown that courts take prosecutions less seriously where no harm has been caused. As a result inspections have a primarily preventative function. In contrast, since most investigations concern ‘harm’, or circumstances where a high risk of harm is reported to have existed, an important purpose of investigations – over and above their preventative function (see below) – is to ensure that consideration is given to criminal accountability issues. Unless investigations take place, organisations and individuals escape the possibility of prosecution.

4.10 However, it is wrong to suggest that investigations do not have a strong preventative purpose. An important part of any investigation must be to rectify the circumstances that resulted in the harm (or, in the case of a dangerous occurrence, that resulted in the risk of harm) occurring in the first place. At the very least an investigation should ensure that any future risk of a similar incident taking place is very low. The absence of an investigation will mean that a risk of a repeat incident will continue to exist. Indeed HSC’s enforcement policy statement says as much when it says:

“Investigations are undertaken in order to determine:

• 
causes

• 
whether action has been taken or needs to be taken to prevent a recurrence and to secure compliance with the law;

• 
lessons to be learnt and to influence the law and guidance

• 
what response is appropriate to a breach of the law”

4.11
In addition, it should also be noted that investigations can fulfill a preventative role in a more targeted fashion than inspections. The identity of the premises that will be inspected is determined by a ‘hazard rating’ that is given to it at a previous inspection/investigation. This prior contact may have taken place quite some time earlier and may not be an accurate reflection of the company’s level of safety at the time of the subsequent visit. Time spent on some inspections may as a result not be that useful. 

4.12
In contrast, investigations take place in relation to a particular incident that has just occurred. A report of such an injury or dangerous occurrence is very good grounds for believing that unsafe or illegal practices may exist in relation to a particular workplace. Of course, a death or injury may have occurred where the premises were faultless and conversely a dangerous workplace may never have a reportable incident or injury. Yet since it must be the case that deaths or injuries are more likely to occur in unsafe workplaces (for if this wasn’t so, there would be no point in trying to improve workplace safety conditions) the very fact of a reported incident is important up-to-date intelligence that there are issues of safety that need to be considered.

4.13
This point is even stronger in relation to reported ‘dangerous occurrences’. Unlike a report of an injury (which may well not, as suggested above, be the result of unsafe or illegal conditions) a report of a ‘dangerous occurrence’ – like the collapse of a scaffold or contact with overhead power lines - indicates that a situation has in fact arisen which is unsafe and dangerous and most probably a breach of health and safety law. The situation needs immediate rectification, and the only way this can be done is through an investigation.

4.14 Both inspections and investigations reduce future risks of death and injury. However, what investigations can do in addition is to ensure that those organisations and individuals that have committed criminal offences that deserve prosecution be held accountable.

4.15
In this debate, it is very important to note that the principal motivator of companies/directors is regulation, backed by credible enforcement and inspections and investigations are the mechanisms by which breaches of health and safety law are detected. (See previous section on  ‘Resources’)

4.16
The purpose of the above discussion is not intended to argue that the number of inspections should be reduced even more to allow for more investigations or indeed that the HSE have got the balance right. The CCA is in no position to suggest what – in the context of HSE’s current financial circumstances – should be the appropriate balance between inspections and investigations. It is our contention that the HSE should simply not be in a position of having to choose between one of its two core activities in the way that it has been forced to do. (See discussion on resources, section 3)

4.17
It is important, however, that the HSE recognises the value of investigations over and above that of ensuring ‘accountability’ and that any decision about redrawing the balance should not be based on an inaccurate view that an increase in investigations will only result in increased accountability and not prevention.

4.18
Also, for the sake of transparency, the HSE should spell out more clearly to the public:

• its rationale for any decision to increase/decrease the level of    investigations/inspections;

•    the effect that a decision like this  will have on its other activities;

•    the role played by the lack of resources in making the decision. 

4.19
A particular problem faced by the HSE in making choices about priorities is that it has not commissioned any research – or at least published it - into the compararive effectiveness of its inspection and investigation regimes. It is therefore difficult for the HSE to know what are the positive benefits of an increase in investigations, on the one hand, or an increase in inspections, on the other, and what will be the effects of reducing one at the expense of the other.

Mode of Enforcement

4.20
The key question here tends to be around whether HSE prosecutes too much or too little. It should be noted that since the publication of a new Enforcement Policy statement that sets out relatively clear criteria on when prosecution should be “expected” and when it should be “considered”, the context of this discussion has significantly changed. As a result, therefore, the question of whether prosecution should or should not take place has been put on a far more ‘objective’ basis than before. 

4.21
Since this is the case, the question about whether there should be more or less prosecutions revolves around whether the HSE should amend the criteria set out in the EPS. In the CCA’s view there can be no justification for limiting any further the circumstances when prosecution would be expected. It is already narrowly drawn so either (a) only the most serious breaches of health and safety law or (b) only the most serious results of a breach (i.e a death), can expect to result in a prosecution. This can mean that there could be some serious breaches of health and safety law resulting in serious injuries that will not currently result in a prosecution. 

4.22
In the CCA’s view, it would be appropriate to amend the EPS criteria,  so that “major injuries” are treated in the same way as ‘deaths’. It is important to extend the possibility of prosecution, rather than limit it, because of the evidence, that credible enforcement is a key motivating factor to ensure compliance.

HSE’s New Policy? Retreat from both inspections/investigations and formal enforcement

4.23
In this context, we would like to bring to the attention of the Select Committee, HSE’s current new thinking on inspection/investigation in particular, and its enforcement strategy  more generally. In the CCA’s view, HSE’s new thinking is wholly inconsistent with its own and other research and is fundamentally a strategy designed to accommodate reductions in resources, not one aimed at making the HSE more effective.

4.24
A recent discussion paper entitled ‘Regulation, Enforcement, Inspection and What we will Do’, was presented by Justin McCracken to an HSE Board meeting on 3 September 2003, and has been circulated to the Commission. The paper indicates that the HSE is considering whether it should ‘put more emphasis on the “educate and influence” aspects of our work’. It is also recognised that this will necessitate “using a smaller proportion of [the HSE’s] total front line resource for the inspection and enforcement aspects of [HSE’s] work”.
 This ‘significant shift of emphasis’ is justified on the basis of:

“a belief (and we agree that at present our evaluation of the effectiveness of different approaches and techniques is not sufficiently well developed to allow it to be more than this) that by altering the balance in this way will help us to climb off the current plateau in safety performance and to tackle increases in ill health”.

4.25
Whilst McCracken is right to acknowledge that there is no evidence indicating that such a shift would have a positive effect on occupational health and safety outcomes, he is mistaken in suggesting that there is insufficient evidence to consider the relative effectiveness of different regulatory strategies. On the contrary, there is a substantial international and UK literature on what motivates employers to improve their occupational health and safety performance. Four major reviews of this literature have recently been undertaken – all commissioned by national regulatory authorities.
 In addition there are a number of smaller UK-based studies. In the following section we present the main findings of this research as they relate to a range of regulatory options, and consider whether they provide support for a shift of resources away from enforcement and inspection activity and towards the provision of education and advice. 

4.26
The main findings of international and UK research on the relative efficacy of various regulatory tools are as follows:

· All the major reviews of the international literature conclude that one of the most important drivers of improved occupational health and safety performance is legislation, backed by credible enforcement. This finding is mirrored in the UK studies, where the need to comply with the law was the most commonly cited reason for health and safety initiatives amongst all sizes of organisations.
 

· Respondents to many survey studies indicate that “the prospect of enforcement is a key reason for making health and safety improvements, and that higher levels of enforcement would prompt organisations to make further improvements”.

· A wide-ranging review of the international literature on a range of inspection regimes found that ‘almost all studies concluded that inspection works’. ‘Inspection activity’ was broadly defined by the authors to include: planned inspections, reactive investigations and enforcement action (formal and informal).
 Some studies demonstrate significant reductions in individual plant injury rates following inspections coupled with some form of enforcement action.
 Brief inspections that did not result in penalties had no injury reducing effects.

· All of the studies identified fear of reputational damage as either one of the most important drivers, or as the next most important driver after regulation.

· Whilst awareness of legislation was found to be a key initiator of action,
 there is some evidence that advisory, awareness raising and educational activities are less effective in the absence of the possibility of enforcement. More generally, there is significant evidence of the limits of voluntarism.

· All of the major reviews identified serious limitations with the “safety pays” and cost avoidance arguments that are commonly relied on by regulatory agencies in this and other countries. 

4.27
Whilst many of the studies reviewed are self-report studies, thereby raising concerns about subjectivity and possible bias, three factors suggest we can be fairly confident in the validity of the main findings outlined above. First, there is remarkable consistency with regard to the findings reported in the international literature, giving rise to confidence in the conclusions reached by the individual studies.
 Second, four separate reviews of the international research have reached identical conclusions with regard to what the majority of the studies tell us about the drivers of management commitment to occupational health and safety, indicating that not only are the findings of the various studies consistent, but also that they are unambiguous. 
And third, these findings are replicated in relation to research on environmental management, where compliance with regulation was the most commonly cited spur to greater management action.

4.28
Whilst other factors (such as the wish to avoid paying compensation) can influence health and safety management in the UK, the only factors commonly identified by the UK research to prompt health and safety improvement were the fear of loss of corporate credibility and the need to comply with health and safety regulations.
 Moreover, fear of loss of corporate credibility is itself partly created by a fear of adverse regulatory enforcement action, and therefore, the enforcement of regulations is virtually a precondition in creating reputational risk.

4.29
In relation to SMEs, the main motive for occupational health and safety improvements seems to be fear that their operations might be curtailed by a regulator and/ or loss of business subsequent to a high profile incident.

4.30
Thus regulation backed by the threat of credible enforcement is the most effective lever that regulators possess for motivating management to improve the occupational health and safety performance of their undertakings. And this is true for both large, and small- and medium-sized (SMEs) organisations. However, as Wright points out, it is likely that optimum results will only be achieved: “if there is a real possibility of detection and subsequent enforcement in the event that standards are not maintained, implying that the actual or perceived level of direct contact with the regulator should be high.”

4.31
Insufficient resources for the HSE (see previous section on ‘resources’) already severely restrict the amount of inspection and enforcement activity it can undertake. It is likely to be HSE’s inability to properly fulfil its enforcement and inspection functions that has brought about the current plateau in safety performance and increases in ill health referred to by Justin McCracken.
 HSE should therefore not be contemplating shifting resources away from front line inspection and enforcement activities.

Other Enforcement Strategies

4.32
It is worth while considering what evidence there is for the utility of other enforcement strategies: 

4.33
Corporate Credibility, Enforcement and ‘Naming and Shaming’: In the case of larger and reputationally sensitive firms or firms operating in high risk sectors, fear of adverse publicity and loss of corporate credibility may be significant motivating factors. As stated, regulatory enforcement action is a key factor in creating reputational risk. In addition, the evidence suggests that additional regulatory and legal strategies which capitalise on these concerns – for instance, mandatory occupational health and safety performance reporting, formal court ordered sanctions of adverse publicity, the regular and widespread naming and shaming of noncompliant organisations and their directors – are also likely to be effective. 

4.34
Recent HSC/E initiatives are failing to fully motivate companies through capitalising on the latter’s concerns to preserve credibility and reputation. For instance, although the HSC/E are now encouraging companies to publicise health and safety performance in their annual reports, this is entirely voluntary and as such does not provide a sufficient incentive to companies to improve their performance. In relation to the publication of HSE’s prosecutions and notices database, the HSE contemplated and then rejected the option of ranking offending companies, thereby missing the opportunity of shaming the most recalcitrant occupational health and safety offenders. 

4.35
Penalties: Wright et al. observe that since “the fear of enforcement is a significant motivator for organisations, there may be value in exploring new types of penalties… to maximise the deterrent effect of enforcement, such as court ordered publicity”.
 However, the HSC/E have not undertaken any work in  considering more imaginative penalties such as: on-the-spot-fines, equity fines, adverse publicity orders, corporate probation orders, corporate community service orders, or the disqualification of culpable directors. This is despite the fact that Action Point 9 of Revitalising Health and Safety required the Health and Safety Commission “to advise Ministers on the feasibility of consultees' proposals for more innovative penalties.”.

4.36
‘The Business Case’: The HSC/E continue to put great emphasis on information-based strategies promoting the economic and business case for health and safety,
 despite the fact that study after study has demonstrated that UK management are not motivated by the economic arguments for health and safety, and that in many circumstances safety does not ‘pay’.
 This is largely because, even if they can be  calculated adequately, the real costs of occupational injury, death and ill-health in the UK are borne by victims, their families and the state, and not by employers.
 Whilst it may be useful, in some contexts, to demonstrate that health and safety improvements are cost neutral or may offer positive financial benefits, the evidence suggests that the more general usefulness of such strategies are limited and certainly should not be pursued as an alternative to, or at the expense of, enforcement and inspection activities.

4.37
Trade Unions: The only other factor shown to have a measurable and significant impact upon workplace health and safety is employee and trade union representative involvement.
 The evidence that increased workforce consultation and participation has a positive impact on health and safety outcomes is extremely robust and really now beyond dispute, and yet no mention is made in the HSE discussion paper of regulatory strategies to increase worker participation. 
4.38
HSE’s further Strategies: Alternative strategies which are mentioned in the HSE discussion paper (partnerships; motivating senior managers; intermediaries; supply chain; best practice; education and awareness; provision of information) may be useful and sometimes necessary adjuncts to HSE’s core inspection and enforcement activities but, again, cannot be pursued as alternatives to, or at the expense of, regulation and enforcement. This is because the evidence does not demonstrate that these are key drivers of behavioural change for employers. 

Conclusion

4.39
There is a striking disjuncture between the approach advocated by McCracken in the paper referred to above, and the factors identified by independently conducted international and domestic research on the relative effectiveness of different regulatory strategies. 

4.40
McCracken states that: “Inspection and Enforcement will be a vital part of our work”.  However, he also acknowledges that resources will need to be shifted from the HSE’s inspection and enforcement activity. The bulk of the evidence suggests that such a reallocation of resources is likely to result in a deterioration in workplace health and safety.  

THE LEGISLATIVE FRAMEWORK

5.1
The  Select Committee has asked for evidence on the extent to which existing health and safety legislation has “been successful in improving standards of health and safety”. The CCA would like to raise two issues with the Select Committee on this subject. 

• 
our primary concern - one relating to the absence of legal obligations on company directors;

• 
a secondary concern, relating to the territorial limits of the application of health and safety law;

Directors Duties


Summary

5.2 The key points that we would like to make are

• 
there is a gap in the law so that company directors have no legal obligation to take any positive steps to ensure that their company is complying with safety law. This has serious implications for both prevention and accountability;

• 
the HSC/E acknowledges that the conduct of company directors can be crucial to the safe management of a company;

• 
the findings of international and HSE research indicates that legal regulation is the principle mechanism to motivate senior company officers in relation to safety

•  
the government and the HSE have not kept their commitments relating to legislating in this area; 

• 
the HSC has decided to go down a voluntarist approach without any evidence of its effectiveness and in contradiction to its own and international research

The problem

5.3
Health and Safety law imposes obligations upon employers, manufacturers, suppliers etc. Where a business has been incorporated, the employer, or manufacturer is “the company” – the fictional legal entity created by incorporation. The company as legal entity is entirely separate in law from the individual “directors” appointed to manage it. It is the legal entity of the company which has the legal contract with the employees and upon which falls the principal obligations relating to safety. Although a layperson may think that the company and the directors are  synonymous, in law they are entirely separate: legal obligations upon a company are not legal obligations upon directors.

5.4
The company can of course only operate through the conduct of individuals. The individuals who have most control over “the company” – both in fact and in law. – are the company directors. In relation to safety, company directors are the individuals who have the most control over how a company operates and whether or not it will conform to legal safety standards. They are the individuals who have the power, for example, to determine its policies and where the company’s resources will be spent. It is entirely uncontentious to say that the conduct of company directors will very often determine the extent to which companies are or are not complying with health and safety law. The HSC/E and British Standards Institute acknowledge this in many of  their reports.

5.5
However despite (a) company directors having the most control over the way a company operates and (b) the safety of a company depending to a great extent on their conduct, company directors have no positive legal obligations to take measures to ensure that their company is complying with health and safety law. The only obligation they have in law is to take steps to rectify a situation if they are aware that their company is not complying with health and safety law.

5.6
What this means is as follows. In the absence of clear legal obligations there are often no other incentives on company directors to proactively manage health and safety. For instance, an HSE-commissioned review of the relevant research reports that, “…there is no evidence to support the proposition that health and safety performance has any impact upon top managers’ remuneration” and that “… top managers are often shielded from any untoward financial consequences of accidents or catastrophes.”
 

5.7
In fact, since the lack of legal duties upon company directors makes it easier for directors to escape prosecution for either health and safety offences or for manslaughter
, there may actually be an incentive on directors to insulate themselves from safety problems in their company by delegating responsibilities to others lower down the management chain, thereby insulating themselves from accountability for safety management.  The lack of legal duties imposed upon company directors thus discourages individual directors from taking the initiative in safety management.

5.8
The lack of any real incentives on directors to take responsibility for health and safety may explain the findings of recent research in the UK that reveals low levels of knowledge about, and lack of enthusiasm for, health and safety matters amongst the directors and senior officers of some of the UK’s largest companies. For example, one study has identified a “leadership vacuum at executive level in respect of health and safety” and found “no evidence of real enthusiasm for H & S management coming from and through executive and senior management” amongst many of the companies surveyed in their study
.

5.9
It is important to note that the lack of obligations tends to work in favour of medium to large sized companies. In very small companies, directors will very often have a hands on role in the company and will be working on ‘the shop floor”. It is much more difficult for such a person to insulate himself or herself from having knowledge of safety problems that the company is facing. Company directors of large companies however can protect themselves through delegation of responsibilities to others in the management chain and can effectively insulate themselves from having knowledge of safety issues if they so wish.

5.10
In light of these findings, the important question for Government and for the HSC/E is how best to motivate individual directors to assume responsibility for the safe and healthy operation of their companies. The Health and Safety Commission and the Government have two basic options: (1) they can rely on a wholly voluntary approach, whereby they attempt to persuade board directors to voluntarily assume certain responsibilities for health and safety, or (2) they can introduce legislation that imposes safety obligations on directors, backed up by guidance and other forms of advice. 

The Government’s Commitments

5.11
In Action Point 11 of their Revitalising Health and Safety Strategy Statement, the Government committed itself to introducing legislation on directors’ responsibilities when Parliamentary time allowed. The Health and Safety Commission undertook to (1) develop a code of practice on Directors’ responsibilities and (2) advise Ministers on how the law would need to be changed to make these responsibilities statutory (see annexure 4 for full text)
.

5.12
Subsequent to this, in July 2001, the Commission published voluntary guidance, Directors’ responsibility for health and safety
. The guidance was principally aimed only at large companies and organisations and imposed no legal requirements. It is in effect a wish list of what the HSC would like directors to do. The HSC also asked the HSE to commission research to evaluate the effectiveness of the guidance. This research was carried out by Greenstreet Berman and published in July 2003. 

5.13
On 14 October 2003, the HSC met to discuss how to proceed on this issue. The HSE suggested three different options. These were:

i.
continue with the existing ‘voluntary’ approach; OR

ii.
enhance the present voluntary approach by, for example, re-invigorating the current HSC guidance and seek through publicity, case studies and conferences to influence those directors and organisations currently not providing direction and leadership on health and safety; OR

iii. undertake work to develop legislative options bearing in mind the lack of consensus in support of legislation and challenge of differing points of view and no indication that legislative time could be found.
5.14
The CCA were surprised by the way the third option was articulated. First it did not take into account that “Revitalising” had required the HSE to advise ministers on “how” – not “whether” - the law should be changed. Second, the only time there has been consultation on the issue of directors – through the “Revitalising” process – there was widespread support for legal duties on directors, which is why Action Point 11 arose. Third, the fact that the CBI (or the IoD) may not support legal duties cannot indicate a ‘lack of consensus’ when the HSC has failed to set out the arguments in relation to the issue, and the CBI’s views on directors duties is based around a misunderstanding about whether the duties need to be imposed upon one individual director (see para 5.21, section (a)) below). Fourth, it is difficult to see why the Commission should take into account whether or not legislative time is, or is not, available. It is simply not part of their remit to give consideration to such an issue. It is the merits of the case for or against legislation that need to be assessed. This is particularly the case, for example, when directors duties could be dealt with through ‘regulations’ rather than ‘statute’.- where legislative time in not an issue.

5.15
At the meeting the HSC resolved that it should continue with its existing voluntary approach to promoting greater director accountability and responsibility. The CCA is concerned that, in making this decision, the HSC has not acted on the basis of the best available evidence on the most effective means of motivating senior company officers to take responsibility for health and safety – including evidence that the HSE has itself commissioned on this issue. Nor do the HSC appear to have considered how their decision will impact on the issue of accountability and justice.

Justification of HSC’s Approach

5.16
It is not altogether clear why the HSC have decided to pursue a voluntary approach in preference to the imposition of legally binding duties on directors. The Minutes of the meeting recording this decision state the following:

Although legal obligations did make people take their responsibilities more seriously, further legislation should be seen as an option only once all other avenues, including voluntary approached (sic), had been fully explored. An approach based on voluntarism might be the most appropriate way of bringing about cultural and behavioural change… At this time the case for new law on directors’ responsibilities had not been made. Corporate social responsibility, reputation and other factors would contribute to further improvements.
 
Taking each of these assertions in turn, we will consider whether there is either an evidential or a principled basis for the HSC’s promotion of a voluntary approach to the issue of director’s accountability and responsibility. 

5.17 “Further legislation should be seen as an option only once all other avenues, including voluntary approaches, had been fully explored”.

It is not clear where such a policy originated. However, it appears that the HSC are following advice contained in a progress report prepared by Neal Stone of the HSE, which was considered by the Commission at their meeting on 14 October. Stone states:
In considering the way forward, the Commission may wish to take note of the Better Regulation Task Force’s guidance on policy development which indicates that a voluntary approach should always be pursued rigorously in the first instance. It is only when this is shown to be inadequate that regulatory routes should be followed.

5.18
To support this contention, Stone refers a report by the Better Regulation Task Force (BRTF) entitled ‘Imaginative Thinking for Better Regulation’. However, none of the recommendations included within the BRTF report contain such guidance. In fact, the Task Force recognises that “regulatory intervention can be necessary” and that “classic regulation can be the best way to regulate”. 

5.19
What the Task Force does recommend is that departments and regulators should first consider whether alternatives to classic regulation might be more effective than new legislation. This is reflected in the Prime Minister’s statement that: “new regulations should only be introduced when other alternatives have first been considered and rejected, and where benefits justify costs”.
 

5.20
Neither the Task Force nor the Government, therefore, have advised that a voluntary approach must be “pursued rigorously” until it is shown to be ineffective. Such an approach would potentially be a great waste of time and resources. The guidance only requires that departments consider alternative approaches to classic regulation, presumably in the light of the best available evidence about ‘what works’.

5.21
“An approach based on voluntarism might be the most appropriate way of bringing about cultural and behavioural change…”
What evidence do the HSC have for suggesting this?  The HSC appear to have come to this conclusion after considering:

· arguments made by the CBI contained in a note, which was circulated at the Commission meeting on 14 October,
 and 

· the results of a survey of large private and public sector organisations by Greenstreet Berman.

(a)  The position of the CBI

In a note considered by the Health and Safety Commission at their 14 October meeting, the CBI states that  it is opposed to legislation specifying directors’ responsibilities for health and safety for the following reasons. The CBI is of the opinion that:

· The appointment, allocation of functions, responsibilities and structures for directors should be the prerogative of the organisation and its board so that it can be tailored to the needs of the organisation.

· Health and safety is a shared responsibility inappropriate to allocation to an individual director. It should not be used as a focus for blame for management failures of the organisation.

· If legislation and enforcement action is to be strengthened, guidance should be directed at all those individuals and groups who can have an impact and responsibilities for health and safety at the workplace. In addition to employers, and directors, this should include employees, the self-employed, suppliers of goods for use at work, owners/ occupiers of premises, members of the public etc.

In relation to these arguments we would like to point out: 

· That the need for organisational flexibility and control in allocating individual directors’ functions and responsibilities need not be compromised by the imposition of specific safety duties, any more than the imposition of specific fiduciary duties restricts organisations’ abilities to determine the specific roles of individual directors. The concept of management control should not be used as a cloak behind which directors can delegate responsibilities that properly belong to them. 

· The argument about ‘directors duties’ is not about one individual director having responsibility for safety. The CCA has, for example, proposed that a general duty should be imposed upon all company directors to ‘take all reasonable steps’ to ensure that the company complies with its duties under health and safety law. In addition the CCA has proposed that all companies not defined as small or medium should have to nominate one director as the ‘Health and Safety Director’. The responsibility of this director would be to provide particular categories of information on safety issues to the Board so that the directors are in a position to carry out their general duty. The duty of this nominated director is not to carry out the responsibilities placed upon the other directors. This provision should avoid the problem of scapegoating mentioned by the CBI.

· Third, current law already imposes duties on employees through section 7 of the Health and Safety at Work Act [HSWA] 1974; the self-employed (section 3(2)-(3), HSWA 1974); designers, manufacturers, importers and suppliers of goods and substances for use at work (section 6, HSWA 1974); controllers of premises (section 4, HSWA 1974); and even members of the public through section 8 of HSWA 1974. The only group presently exempt under current law are directors.

•    Finally, the CBI argues that a recent survey undertaken by Greenstreet Berman on behalf of the HSE demonstrates that: “to date, the success of measures to secure [corporate responsibility and accountability for occupational health and safety]… has been based on a voluntary approach.”
 It appears that the HSC accept the CBI’s argument, and have interpreted Greenstreet Berman’s research findings as evidence that the current voluntary approach is proving effective. Indeed, one of the aims of the report was to determine whether the level of voluntary uptake of corporate responsibility amongst the large firms surveyed negates the need for further HSC action.
 Whilst the authors themselves are equivocal on this point, there are a number of methodological and substantive reasons why this research should not determine whether a voluntary approach to directors’ responsibilities is pursued as an alternative to the imposition of statutory duties.

(b) Concerns over the Greenstreet Berman survey

The CCA has the following concerns with the way the HSC seems to have relied on this survey

•    First, Greenstreet Berman’s research was not designed to assess the relative merits of a voluntary as opposed to a mandatory approach to directors’ duties. In other words, it was not designed to answer the question: what works best? So whilst the survey found that 66 per cent of the responding organisations reported that health and safety is directed at board level, the survey cannot tell us whether the imposition of statutory duties would push this figure up, perhaps closer to 100 per cent.

•     Second, the survey does not establish that it is solely (or even mainly) voluntary factors that have prompted 66 per cent of the organisations surveyed to arrange for board level direction of health and safety. This is for the following reasons:

· When asked why their boards had assumed some responsibilities for health and safety, a significant number of respondents reported that ‘new legislation and/ or health and safety laws’ had prompted this.
 

· Whilst the HSC/E’s voluntary guidance on directors’ responsibilities ranked amongst the top five factors influencing board level direction of health and safety, it was only rated as ‘somewhat’ of an influence, and in fact amongst the top 350 companies surveyed the ‘fear of the company being prosecuted’ was a stronger motivating factor than the HSC/E guidance in both 2001 and 2003.

· Respondents’ sense of a ‘general increase in the importance of health and safety’ ranked amongst the top five factors influencing organisations’ arrangement for board level direction of health and safety. However, this sense of ‘a general increase in the importance of health and safety’ could be the effect of a number of regulatory and legal factors – the expansion and implementation/ application of European Community law on health and safety, for instance. 

· And finally, the research does not control for the fact that companies – particularly large and well-resourced companies – often attempt to pre-empt and/ or prepare for new legislation by voluntarily putting in place the required arrangements before the legislation itself is introduced. So for instance, Gunningham cites one study reporting that it is not just actual legislation but also “planned or threatened… legislation… [which] was the most frequently cited driver of company action.”
 In view of the fact that Ministers were stating their intention in 2000 to introduce new law on directors’ duties, it is probable that organisations’ anticipation of government action explains and underlies some portion of the reported levels of board direction of health and safety in both the baseline (2001-2002) and the follow-up (2003) surveys.

•    Third, self-report surveys raise the possibility of bias, and although the authors claim that “self-selection was minimised”, the possibility that those organisations most confident about their health and safety arrangements were the ones most likely to take part cannot be discounted. In addition there was no, or very little, attempt to validate respondents’ claims. It is therefore possible that the findings overestimate the extent to which large organisations direct health and safety at board level, and overestimate the depth of directors’ involvement with health and safety matters. 

•  
Fourth, the survey was restricted to large private and public sector organisations with over 250 employees.
 Even if we could be certain that the survey results are reliable, and therefore representative of practice amongst large organisations, the findings cannot necessarily be extrapolated to small- and medium-sized enterprises (SMEs). Research findings that smaller organisations are more likely to have “low levels of motivation’ to proactively manage health and safety;
 are less likely to be aware of specific pieces of legislation (and therefore less likely to be complying with them),
 and that smaller undertakings may have higher major and fatal injury rates,
 provide support for the proposition that, in general, SMEs are less likely to be motivated to improve health and safety performance in the absence of regulatory compulsion. Thus we cannot assume that the findings of Greenstreet Berman’s survey will be representative of current practice amongst SMEs. Since over 40% of the working population are employed in businesses possessing fewer than 250 staff,
 it would be foolish to base future regulatory strategy (such as the pursuit of a voluntary approach to directors duties) on the results of a self-report survey that cannot be extrapolated to SMEs. 

In addition to the methodological limitations of the survey, the CCA would argue that the survey results themselves do not provide evidence that voluntarism is ‘working’ and do not justify the HSC’s advocacy of a wholly voluntary approach to directors responsibilities. 

•    First, one third of the large firms surveyed revealed that their board of directors had not assumed any responsibility for ensuring that their companies operated safety. Furthermore, around 15 per cent of the organisations surveyed indicated that they had no plans to change this arrangement.
  In relation to this, the authors of the report observe: “Remembering that the vast majority of respondents are aware of INDG343, this suggests that there is a minority of organisations that may not introduce board level direction of health and safety despite awareness of the HSC guidance… If the objective is for all organisations to have board level health and safety direction, this could be interpreted as implying the need for further HSC action.”
 

•    Second, whilst at first glance the figures for the number of firms reporting that they have an individual at board level responsible for health and safety seem better (with 82 per cent of respondents reporting a board level person responsible for heath and safety) the survey also reveals that 38 per cent delegate that responsibility. This means that, in reality, only 62 per cent of the organisations surveyed have an individual at board level with genuine responsibility for health and safety. Third, only a third of organisations have specifically appointed a director of health and safety. This is significant because the survey results also indicate that, “there is a higher level of activity amongst directors with responsibility for health and safety than for the board itself” in terms of the extent to which various tasks noted in INDG 343 are carried out.
 

•    Finally, and crucially, the HSE itself has acknowledged that, “It is clear from the research that the level of real Board involvement in some cases is fairly superficial – while health and safety may be on board agendas direction and leadership is lacking.”
 (Emphasis added). This can be seen in relation to the regularity with which boards were reported to discuss health and safety, the scope of performance measures received, boards’ response to performance reports, and levels of consultation with the workforce.
 For instance, 

· Only around half of the respondents’ boards discussed health and safety either monthly, or had it as a standing item in 2001. This figure dropped to 40% in 2003. 

· Whilst around 74 percent of organisations surveyed report that their boards received health and safety performance reports, only 50 percent of these boards (37 per cent of all organisations) discussed all serious cases of accident and ill health, and only 65 per cent (48 per cent of the total) were notified of enforcement notices – that is, only 48 per cent were notified of serious incidents of non-compliance within their companies. 

· Of those boards receiving performance reports, 1 in 5 do nothing in response. Moreover, the percentage of boards doing nothing in response to performance reports has increased from 17 per cent in the baseline survey to 20 per cent in the follow-up survey, making this the third most frequent response in 2003. 

Thus, whilst the HSC has been keen to point out that the number of organisations reporting board level direction of health and safety has increased by 8 per cent between surveys, the nature of that involvement for some boards is clearly superficial and in relation to some of the tasks listed the level of board involvement has actually decreased – by 10 per cent in some cases – between the baseline and follow-up surveys.  

In conclusion, the Greenstreet Berman survey does not contradict, and in some senses provides additional evidence for the contention that in the absence of legally binding duties company directors may adopt a superficial and supine approach to the management of health and safety in their companies, even where there is some level of formal board involvement. This survey does not provide any concrete evidence that a voluntary approach would be the most effective means of bringing about behavioural and cultural change. There is, however, ample evidence from both international and domestic studies – including studies that were commissioned by the HSE – to suggest that legislation, backed by credible enforcement, is the single most powerful driver of behavioural change.

 (C) The results of international and domestic research
All the major reviews of international and domestic research on the drivers of corporate commitment to occupational health and safety identify regulation and the fear of reputational damage as the most important factors motivating behavioural change.
 Moreover, fear of reputational damage is itself partly created by a fear of adverse regulatory enforcement action: 

“Corporations and other organisations do not wish to be seen or perceived to be in breach of regulations. Thus, the existence and enforcement of regulations is a key aspect of creating reputational risk”.

In addition to the international research, a number of smaller studies dealing specifically with UK businesses provide additional confirmatory evidence that legislation, backed by credible enforcement, is the primary driver of corporate commitment to occupational health and safety. For example, 

· A survey of 127 corporate risk and finance managers selected from 350 of the largest UK companies found that the respondents placed most emphasis on ensuring statutory compliance with health and safety legislation and on avoidance of legal liabilities;
 

· Hillage et al. observe in relation to the findings of evaluations of specific pieces of health and safety legislation in the UK that the most important reason that employers took action to improve practices and procedures were the need to comply with the law, and fear of being taken to court and/or receiving claims for compensation if found to be in breach of the law;

· And finally, recent research undertaken by researchers from the London School of Economics, which involved structured interviews with senior staff from 50 large UK companies, found that concerns for corporate reputation, followed by fear of corporate criminal liability/ penalties and fear of competitive or market effects of criminal convictions, were the main drivers of companies’ efforts to manage regulatory risks.
 

Much of the international research seeks to identify what motivates company (or sometimes management) commitment to health and safety rather than what motivates individual directors. Nevertheless the findings have direct implications for the latter question. In addition, one of the major reviews does address the issue of personal commitment, and its findings are consistent with the findings of other major studies. In his report to the National Occupational Health and Safety Commission of Australia, Gunningham directly addresses the question of how chief executive officers (CEOs) and/ or business owners can be motivated to place a much higher premium on, and commitment to, improved occupational health and safety outcomes. Following a review of the international literature, Gunningham observes that the large majority of studies identify “the threat of personal criminal liability (in particular of prosecutions brought against them as individuals) as the most powerful motivator of CEOs to improve [occupational health and safety.]”
 Gunningham therefore concludes that the key to motivating CEOs and senior management to improve safety is to make them liable to personal prosecution (and in particular by the imposition of “due diligence” provisions) and to actually enforce such provisions. “Such prosecution” states Gunningham “is not only a powerful motivator to the CEO concerned, but also has a flow-on effect to senior management in other organisations.”
 

5.22   “At this time the case for new law on directors’ responsibilities had not been made.”
In making this statement it is clear that the HSC have not considered:

· how the current gap in the law impacts upon the safety of companies 

· the issue of accountability and how the current law fails to ensure that culpable directors are properly held to account

· how the current gap in the law creates inequalities between employees and directors with respect to the imposition of legal responsibilities on the former, but not on the latter

· the domestic (including HSE-commissioned studies) and the wider international research, which overwhelmingly demonstrates that imposing legal obligations, and enforcing those obligations, would be the most effective mechanism for bringing about the desired behavioural and cultural change.

Instead, the HSC appear to have relied solely on an ill-informed evaluation of the voluntary guidance and have perhaps been unduly influenced by the representations of the CBI. As we have already argued, there are a number of problems with the HSC’s reliance on the Greenstreet Berman report as the basis of future regulatory action (or inaction). And in light of this, and the fact that the vast majority of independently conducted research points to the inadequacy of pursuing a wholly voluntary course, the survey should not be allowed to determine the HSC’s approach to such an important issue

Conclusion

5.23
The weight of the evidence suggests that the imposition of legally binding duties on directors would: 

· increase the likelihood of directors taking ownership of health and safety problems since failure to ensure that their companies are complying with health and safety law could result in directors being held personally liable for any resulting harm;

· positively impact on the current levels of preventable work place death and injury;

5.24
In addition, the introduction of new legislation would:

· bring about an equality between directors, employees, the self-employed and the public since all of these groups of individuals, with the exception of directors, have legal obligations in relation to workplace health and safety;

· enable the HSE to take action in the case of those directors refusing to act responsibly in the absence of regulatory compulsion, thereby creating a more level playing field between negligent directors and directors who take their health and safety obligations seriously;

· allow the law to hold culpable directors to account, thereby ensuring justice for the victims of work place death and injury.

Jurisdiction


5.25
Health and safety law only applies to duty holders operating in Britain – if a British or non-British national is killed or seriously injured as a result of the operations of a British company operating abroad, the HSE has no jurisdiction over the case – however inadequate local laws are or however inadequate the investigation into the death may have been.

5.26
The CCA is particularly aware of this issue since the CCA’s Work-Related Death Advice Service is currently advising the British based families of two British nationals who died abroad when working for a British company. The HSE have no role in this matter.

5.27
There is no record of how many other workers – British or not – have died whilst working for British companies abroad. In the CCA’s view this is a gap in the current legislation.

5.28 In the CCA’s view, as a first step, consideration should be given to expanding  the jurisdiction of the health and safety at work act when a death has take place abroad as a result of the activities of British companies. This would require an obligation upon such companies to report such incidents to the HSE. 

HSE AND PUBLIC SAFETY

6.1
The CCA is very concerned that the HSE has implemented a significant policy shift in relation to its role in the enforcement of public safety
. As a result of this change, the HSE will inspect and investigate only a very limited number of public safety issues. Many deaths and injuries to members of the public - which HSE's previous policy required it to investigate – will no longer be subject to HSE scrutiny.

6.2
The HSE has undertaken no external consultation in relation to this change nor made any formal announcement of the change in policy. The CCA only came to know about the new policy when the CCA’s ‘Work-Related Death Advice Service’, on behalf of a bereaved relative, asked the HSE the reasons for why it was refusing to investigate the death of a member of the public.

6.3
The HSE has made it clear that the policy shift is the result of resource constraints. 

6.4
In the CCA’s view this new policy will result in many ‘undertakings’ whose activities result in deaths and injuries to members of the public being exempt from any formal safety enforcement regime. The CCA is currently seeking advice on whether the new policy is ‘lawful’

The Law

6.5
Health and safety law:

• imposes a broad duty upon employers, the self-employed, and occupiers of non-domestic premises, to take reasonable and practicable measures to ensure the safety of members of the public who may be affected by their activities. These duties are set out in section 3 and 4 of the Health and Safety at Work Act 1974; and

• requires the HSE to make adequate arrangements for the enforcement of these duties (unless Local Authorities or other bodies have, by Regulations, been made responsible for their enforcement). This is set out in section 18 of the Health and Safety at Work Act 1974.

The old and new Policy

6.6
It should be noted that this new policy will not effect situations when public safety issues are indivisible from worker safety issues (i.e. in relation to construction, the railways and the nuclear industry). Making construction sites and railways safer for workers will make them safer for the public, and vice-versa. In such industries, the HSE does accept that it continues to have responsibilities to enforce the legislation concerned with public safety. 

6.7
However the HSE does not now accept that it necessarily has any role in the enforcement of health and safety law in relation to members of the public when the public safety issue arising from a work-activity is entirely separate from anything that will make the work-place safer for workers.

6.8
It used to be HSE's policy to intervene when either of the three scenarios below existed: 

• there was no other agency involved in regulating the safety of this particular work activity, or;

• the legislation this agency was enforcing was not adequate to regulate health or safety issues; or

• the agency did not have the necessary enforcement powers.

In line with its legislative responsibilities, this policy continued to give HSE considerable role in the enforcement of public safety issues. 

6.9
However, the new policy states that the HSE will only investigate deaths and injuries to members of the public that arise out of certain activities when ALL of the following conditions applies: 

• 
the HSE is provided with a sufficient indication that a breach of section 3 of the Health and Safety at Work Act was the probable cause of, or a significant contributory factor, to the injury or risk complained of; and

• 
there is a high level of risk or HSE needs to act/investigate in the interests of justice; and

• there is no other, more appropriate, regulatory body to deal with it

6.10
There are a number of concerns about these criteria. 

• 
Even when there is no other appropriate regulatory body, the HSE will not investigate unless it is given evidence that provides a sufficient indication that (a) there has been a breach of section 3 and (b) that the breach was a "probable cause of, or a significant contributory factor", to the injury or death.

However, it is usually the very purpose of an HSE investigation, to find out both of these things - and it is difficult to see how this evidence can be obtained unless an HSE investigation itself takes place.

• 
in relation to some public safety activities there are agencies other than the HSE that have some supervisory responsibilities. For example, the Police Complaints Authority or the Commission for Health Improvement. However, in many of these cases, the non-HSE body has no power to enforce their own regulations or indeed health and safety law. They cannot impose enforcement notices like the HSE nor can they prosecute. 

6.10
However, HSE's new policy says in deciding whether or not there is a an alternative agency, it should not take into account the fact that the other agency has no enforcement powers - unable either to impose enforcement notices or criminal sanctions.

6.11
This means that even when there is a death/injury where (a) there is sufficient indication of a breach in health and safety law and the breach caused the death/injury and (b) its would be in the interests of justice to investigate, the HSE will not investigate the incident even though another agency which is investigating the incident has no enforcement powers of any kind in relation to safety issues. 

6.12
There is also an overriding concern about whether HSE's new policy is compliant with its own legal obligations concerning making 'adequate arrangements for the enforcement' of section 3 of the Health and Safety at Work Act 1974 as required by section 18 of the Act. The HSE is of the view that the new policy is in compliance with its obligations under section 18.

6.13
It is the CCA’s view that the decision by the HSE to remove itself from most public safety issues  - where there is no alternative enforcement body with similar powers as itself – is likely to have significant adverse health and safety impacts.

HSE AND LOCAL AUTHORITY ENFORCEMENT

7.1
This section concerns HSC/E’s responsibilities for supervising the enforcement regimes of the 410 local Authorities which have responsibility for safety enforcement in what is commonly called the ‘Service Sector”, These include offices, retail and wholesale shops, warehouses, fuel storage depots, residential care homes and premises involved in providing catering, leisure, cultural or consumer and other services.

7.2
In fact local authorities are responsible for enforcing the law in more premises than the HSE – though many of these premises tend to be less hazardous and result in fewer deaths and injuries.

7.3
Last year, the CCA/UNISON published a report which for the first time undertook a comparative analysis of individual local authorities on a number of different enforcement criteria. (annexed) It related to the year 1999/2000 – which was the only year available at the time. The CCA is currently in the process of undertaking analysis of more recent data.

7.4
We summarised the highlights of the report in the following manner:

• There was huge variation between different local authorities in levels of inspection, investigations, in enforcement notices and numbers of health and safety inspectors.

• Whilst Rossendale District Council reported no visits of any kind to its 1540 registered premises, Kennet district Council, with its 1226 premises, undertook 1515 visits.

• Whilst Lambeth undertook no inspections of it 7680 premises, Mansfield District Council, with 1640 premises, undertook 1109 inspections.

• Whilst, 90 local authorities investigated every single reported injury to a worker 17 local authorities investigated less than 10% of reported injuries. 

• Whilst Milton Keynes investigated all of its 351 injuries (62 of which were major) Wigan MBC only investigated 3% of its 315 injuries (39 of which were major)

• Whilst Solihull MBC imposed 65 notices from its 422 visits – one enforcement notice for every 8 visits – Ashford only imposed one notice in relation to its 1116 visits.

• Whilst East Dunbartonshire had 4 inspectors for its 1105 premises, the London Borough of Islington reported it had one part-time inspector for its 3418 premises.

Relationship between HSC and Local Authorities

7.5
Section 18 (4) of the Health and Safety at Work Act 1974 requires that local authorities "make adequate arrangements" for the enforcement within their area of the relevant statutory provisions and that they perform their duties in accordance with guidance from the Health and Safety Commission (HSC) The guidance states, for example, that "LAs need to ensure that they devote sufficient resources to the health and safety enforcement function to comply with their duties under section 18(4) of the HSW Act".

7.6
The guidance gives powers to the Secretary of State under section 45 of the HSW Act 1974 to direct a Local Authority to perform their enforcement functions in a particular manner. In the long run the Secretary of State may enforce the order or make an order transferring the enforcement functions of the defaulting authority to the HSE.

7.7
The HSE has a Local Authority Unit one of whose responsibilities is the auditing of the performance of local authorities. As stated earlier in the evidence, one person is used to audit all 410 local authorities, compared to over 40 employed by the Food Standards Agency to audit the way local authorities enforce food safety standards.

7.8
In the CCA’s view the HSC needs to have a much stronger level of supervision of local authority enforcement. It is important for example that the HSC undertakes its own comparative analysis of Local Authority annual returns and act upon it. The comparative analysis should be made public so that the people can see how their local authority ranks in comparison to other authorities.

-------------------------------------
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ANNEXURE ONE

Key Developments in HSE’s Enforcement Policies since the last Select Committee’s report

1. New Enforcement Policy Statement: 

This is a significantly improved version in that it:

-  clarifies the purpose of an ‘investigation’

-  contains clearer criteria on when prosecutions are ‘expected’ and ‘considered’

-  includes statement about HSE’s intention is to identify and prosecute individuals where appropriate

· directs inspectors to send copies of enforcement notices to directors

· removes ‘resources’ as something to inform prosecution decisions.

2. Enforcement Management Model

This is a model that should assist inspectors in testing out whether their enforcement decisions are the appropriate ones. It should result in greater consistency.

3. New Investigation Criteria

This makes clear the criteria upon which the HSE is making decisions about whether or not to investigate reported incidents or not

4. New Investigation Manual

This is a detailed manual setting out the steps that HSE inspectors should take when investigation incidents

5. Instructions to inspectors on the investigation and prosecution of Individuals

This is first time that the HSE has given its inspectors guidance on how to investigate the conduct of individuals – and in particular senior company officers – and issues relating to their prosecution

6. Enforcement Guidelines

The Enforcement Handbook that contains guidance to inspectors on enforcement issues in general and prosecution in particular is now available on HSE’s website 

In the CCA’s view these are all important new policies that should – if implemented – improve the quality, rigour and consistency of HSE’s enforcement decisions.

ANNEXURE TWO

Financial Tables

TABLE ONE: First HSE Settlement

	
	Years involved in 2000 settlement



	
	2000/01

Baseline

	2001/2
	2002/3
	2003/4

	Total to be spent on Administration
	£179.5
	£195
	£198
	£199

	Resulting Year on year increase
	
	£15.5 mil
	£4 mil
	£1 mil



TABLE TWO Second HSE Settlement

	
	Years involved in 2002 settlement



	
	2002/003

Baseline
	2003/4
	2004/5
	2005/6

	Total to be spent on Administration
	£199
	£203
	£203
	£201

	Resulting Year on year increase/decrease
	-
	£4 mil
	£ 0 mil
	- £2  mil

	Year on year increase if funding had been pegged to 2.5%  inflation
	-
	£4.9mil

	£5.1 mil
	£5.3 mil

	
	
	(£203.9)
	£209
	£214.3


TABLE THREE: Settlements combined

	
	2000/01
	2001/2
	2002/3
	2003/4
	2004/5
	2005/6

	Total allowed to be spent on Administration
	£179
	£195
	£199
	£203
	£203
	£201

	Year on year increase/decrease
	-
	+ £15 mil
	+ £4 mil
	+ £4 mil
	+ £0 mil
	Minus £2 mil


Excerpt from HSE’s own Evaluation of Prosecution Pilot

Benefits/Achievements
1. The formation of the Prosecution Branch has created a separation between the investigation and prosecution processes to provide independent legal oversight as recommended in the Philips and Gower Hammond reports.

2. All prosecutions completed so far have been successful, with 5.4% of cases (2 of 37) being defended.

3. Tighter controls of costs monitoring and recovery have been introduced, with 90% of cases having full costs as claimed awarded by the courts, totalling over £96,000.

4. An agreement was reached with the Greater London Magistrates’ Court Authority whereby it was possible to have all Greater London area prosecutions listed at City of London Magistrates’ Court in the first instance. This has resulted in savings in time and resources, and has enabled a very good working relationship to be developed between the Branch and the Court. HSE cases are committed to the Old Bailey for sentence, thus raising their profile in the eyes of defendants, the public, and the criminal justice system.

5. The Branch was closely involved in the planning of the London construction blitz and new cost-effective ways of gathering evidence and submitting abbreviated files for prosecution were trialed with good results. Ten defendants were prosecuted within only two months of the completion of the blitz, with 9 guilty pleas resulting in total fines of £28,050 for non-accident offences.

6. The Branch has utilised skilled law clerks for a broad range of tasks, the first time this has been done in HSE, ensuring work is carried out at the right level.

7. The Branch has been able to run training courses for Inspectors and its own staff on legal issues without the need to employ external providers.

Areas of Concern/Ongoing Issues
1. The Branch was introduced to provide independent legal oversight of cases, ( ( Fully Closed (Exemption 2 – internal discussion)
2. No evidence has been gathered to demonstrate that the Branch has improved internal consistency in the decision making process and there are no objective measures currently available to demonstrate such an improvement. However, there are no reported negative indications.

3. The Branch’s caseload fell to around half of what had been initially anticipated, although this has been offset by the Branch undertaking work in areas which were originally outside its remit, such as legal policy work on railway related issues and the reviews of work-related death investigations.

4. The contribution of the Band 2 Inspector to the Branch could not be fully explored.

5. There is limited evidence of the impact of the Branch on Inspector time, with indication that there is an additional burden on Inspectors in having to copy papers to the branch and, in some cases, gather further evidence when requested by the reviewing lawyer. However, there is a time saving in that there is no longer a need to prepare and serve summonses, advance information and Friskies schedules, and, in the majority of cases, an opening court speech.

6. The lower than expected level of casework has meant that there has been little opportunity to explore the benefits of using solicitor agents, particularly in geographically remote areas. Those that have been instructed have performed successfully in accordance with clear instructions and the full cost has been recovered from the defendant on conviction. The Branch is currently in the process of formulating model instructions to be used when instructing solicitor agents as there is currently no formalised, enforceable method of controlling the extent or value of work done by agents.

7. Some Inspectors have commented on the delay caused by the processing of cases by the Branch and, it has been claimed, this adds in the region of 4-6 weeks to the process. The Branch manager accepts that some cases could be processed more swiftly than at present, but some of the delays are inherent in having a system of independent legal oversight. There is also a wider issue in the overall delay involving the investigative process.
Annexure 4

Action Point 11 of the Revitalising Strategy Statement stated that:

The Health and Safety Commission will develop a code of practice on Directors' responsibilities for health and safety, in conjunction with stakeholders. It is intended that the code of practice will, in particular, stipulate that organisations should appoint an individual Director for health and safety, or responsible person of similar status (for example in organisations where there is no board of Directors).

The Health and Safety Commission will also advise Ministers on how the law would need to be changed to make these responsibilities statutory so that Directors and responsible persons of similar status are clear about what is expected of them in their management of health and safety. It is the intention of Ministers, when Parliamentary time allows, to introduce legislation on these responsibilities." (emphasis added)

� Please note that apart from paras 4.8 - 4.19, this material has been prepared specifically for the Select Committee.


� The CCA gave written and oral evidence to the Committee on a number of these issues


� The sum of 24 million comes about by ‘double’ counting the previous years increase in the subsequent years. So 2001/2 is 5 million  of funding: 2002/3 is 5 mil + 4 mil: 2003/4 = 5 mil + 4mil + 1 mil.


� “FOD Briefing: To All FOD Staff” November 2002, pages 1 and 2


� These figures are based on 2000/01 figures reported to Field Operational Directorate of HSE.


� CCA/UNISON (2002)


� HSE (2003)


� This is common sense but also acknowledged by the HSE. In relation to the London and SE area and the level of prosecutions, the HSE have commented “A large proportion of prosecution traditionally stem from incident investigation.. The number of incidents investigated has declined in the London Area, addecteing the number of cases put forward.” HSE Paper “Pilot Prosecution Branch (London and South East) 10/9/01-6/09/2002.


� This is because the new Enforcement Policy Statement does not discuss resources in the context of prosecution


� Hawkins K (2002) See in particular pages 318-325.


� Para 39, HSC’s Enforcement Policy Statement (2002)


� Hawkins K (2002) page 319.


� Paras 10 and 11 of HSC’s ‘Section 18 Guidance” state: “If an LA fails to meet its legal obligations under section 18 of the HSW Act, the Secretary of State may, after considering a report submitted to him by HSC, cause a local inquiry to be held. If the Secretary of State is satisfied by such an inquiry that an LA has failed to perform any of its enforcement functions, he may make an order declaring the authority to be in default. The order may direct the authority to perform their enforcement functions in a specified manner within a specified period of time. If the defaulting authority fails to comply with such an order under section 45 of the HSW Act, the Secretary of State may enforce the order, or make an order transferring the enforcement functions of the defaulting authority to the Health and Safety Executive (HSE). In such a case, HSE’s expenses are paid by the defaulting authority.


� CCA (2003)


� It should be noted that there is no reason to suggest that this new model would result in more prosecutions. The CCA supports the initiative since it is good prosecution practice, should result in better prosecution decisions and greater efficiency.


� HSE (2002) Para 6.1. It should also be noted that the report also concluded that “The view of the Branch Manager is that the experience of the initial 12 months of the pilot has demonstrated that independent legal oversight is not necessary for all HSE prosecution cases”. However there was nothing in the report itself that appeared to support that conclusion, nor was it explained which cases required oversight and which did not..


� The HSE is in the process of setting up a system where only the most important/major prosecution decisions are dealt with by lawyers.


� The CCA has other general concerns about the way the HSC functions. For example, some Commissioners refuse to meet up with outside bodies (like the CCA) to discuss health and safety matters and issues to be discussed at Commission meetings. There is a ‘Commissioner’ who is supposed to represent the ‘Public Interest’ but has not attempted to define public interest and 


� 16 June 2003


� HSE (2003b)


� Paras 4.23 – 4.31


� HSE (2003b)


� HSE 2003 (b)


� Indeed this is accepted in para 39 of HSE’s Enforcement Policy Statement that sets out the circumstances when prosecution should be expected


� Para 31


� � HYPERLINK "http://www.hse.gov.uk/aboutus/hse/meetings/2003/030903/item7.pdf" ��http://www.hse.gov.uk/aboutus/hse/meetings/2003/030903/item7.pdf� Accessed 22/02/04


� Wright (1998); Gunningham (1999); O’Dea and Flin (2003); wright et al. (2004).


� Ashby and Diacon (1996); Honey et al. (1996); Hillage et al. (1997); Wright (1998); Gunningham (1999); Wright et al. (2000); Hillage et al. (2001); Lancaster et al. (2001); Baldwin and Anderson (2002); O’Dea and Flin (2003); Wright et al. (2004);


� Wright (2004: 13)


� Hussain and Willday (2000).


� OECD (2000); Wright et al. (2004:12). 


� See for instance, Gray and Scholz (1993: 192) and Hopkins (1995: 90).


� Hillage et. al. (2001: 33-34)


� Wright et al. (2004: vii; 14)


� Gunningham N. (1999: 10), and Wright M. (1998: 8).


� Wright (1998); Gunningham (1999; O’Dea and Flin (2003); Wright et al. (2004).


� Wright (1998); Gunningham (1999)


� Wright (1998)


� Wright et al. (2004: 32).


� Wright (1998: 44).


� See for instance Brabazon et al. (2000) who found that lack of effective enforcement of the Construction (Design and Management) Regulations was a significant factor impeding implementation of the regulations by construction companies.


� Wright et al. (2004: 73).


� For example, the discussion paper by Justin McCracken states: “We need to update and improved the financial and other arguments to persuade duty-holders that good standards will help their business.” See also the HSE’s business benefits homepage at: http://www.hse.gov.uk/businessbenefits/index.htm


� Wright (1998); Gunningham (1999); Wright et al. (2000); O’Dea and Flin (2003); Wright (2004).


� Gunningham (1999: 18-22).


� Reilly et al. (1995); Alder et al. (2000); Litwin (2000); Walters (2001); Stone and Holder (2003).


� It is commonly thought that section 37 imposes positive duties upon directors. This is not the case. It only creates an offence which directors can commit. It does however impose an ‘implicit’ duty that if a director is aware that his/her company is committing an offence, s/he must act to rectify it. This is because a director can be prosecuted for conniving with the company to commit an offence (i.e turning a blind eye).


� O’Dea and Flin, 2003: 10-11.





� This is because the offence of manslaughter needs proof of a “breach” of  a ‘duty of care’, and one of the limbs of Section 37 of the HASAW Act 1974 is ‘neglect’ 


� Osborne and Zairi, 1997: 54. See also: British Safety Council, undated, 3; and Health and Safety Commission, 2000: 26


� DETR/ HSC 2000: 26


� INDG 343


� Health and Safety Commission (2003a: para 5.2).


� Health and Safety Commission (2003b: para. 10).


� Cabinet Office (2003). 


� Minutes of the meeting state at paragraph 5.1: “A note from the CBI giving its views of this subject was circulated at the meeting.” The Centre for Corporate Accountability has obtained a copy of this note. 


� Draft Bill is available at: 


� CBI (2003).


� See discussion by Wright et al. (2003: 104-105).


� Wright et al. (2003: 29)


� Gunningham (1999: 12), Emphasis added


� Wright et al. (2003:ii).


� Wright (1998: iii).


� Hanson et al. (1998).


� Wright (1998); Health and Safety Executive (1998).


� Department of the Environment, Transport and the Region/ Health and Safety Commission (2000).


� Health and Safety Commission (2003b: 10).


� Wright et al. (2003: 105).  Emphasis added


� Wright et al. (2003: 81).


� Health and Safety Commission (2003b: 12).


� Wright et al. (2003: 104)


� See for instance, Australian Industry Commission (1995); Wright (1998); Gunningham (1999); Hillage et al. (2001); O’Dea  and Flin  (2003); Wright et al. (2004).


� Wright et al. (2004: 32).


� Ashby S.G. and Diacon S.R. (1996) Motives for occupational risk management in large UK companies, Safety Science, 22:229-243.


� Hillage J., Tyers C., Davis S., and Guppy A. (2001) The Impact of the HSC/E: A Review, Contract Research Report 385 for the Health and Safety Executive, HSE Books;


� Baldwin and Anderson (2002: 25).


� Gunningham (1999: 39).


� Gunningham (1999: 13-14; 39-40).


� Operational Circular 130/9 – used by HSE inspectors - which is dated 17th November 2003.
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