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Executive Summary

Introduction

1. The HSE Prosecution Branch (London and South East) was set up to pilot the recommendations of HSE’s Prosecution Review, and opened for business on 10th September 2001. The branch was staffed with 4 lawyers (1 Band 1 and 3 Band 2s), 3 law clerks (1 Band 4 and 2 Band 5s), a Band 2 Inspector and a Band 6 administrator.

2. Over the course of the initial 12 months, the branch has received a total of 81 prosecution cases, of which 37 have been completed with a 100% success rate.

3. The branch has also responded to 30 substantial requests for advice and is dealing with a further 15 requests. In addition, the branch has provided 155 written and 67 telephone advices on less substantial issues. The work of the Branch has also included providing advice to HSE Investigation Boards and the investigation teams, and considering prosecutions in close liaison with the British Transport Police and the Crown Prosecution Service following the major rail disasters at Ladbroke Grove, Hatfield, and Potters Bar.

4. Reviews have also been completed of 39 investigations of work-related fatalities for which prosecution was not proposed.

Benefits/Achievements
1. The formation of the Prosecution Branch has created a separation between the investigation and prosecution processes to provide independent legal oversight as recommended in the Philips and Gower Hammond reports.

2. All prosecutions completed so far have been successful, with 5.4% of cases (2 of 37) being defended.

3. Tighter controls of costs monitoring and recovery have been introduced, with 90% of cases having full costs as claimed awarded by the courts, totalling over £96,000.

4. An agreement was reached with the Greater London Magistrates’ Court Authority whereby it was possible to have all Greater London area prosecutions listed at City of London Magistrates’ Court in the first instance. This has resulted in savings in time and resources, and has enabled a very good working relationship to be developed between the Branch and the Court. HSE cases are committed to the Old Bailey for sentence, thus raising their profile in the eyes of defendants, the public, and the criminal justice system.

5. The Branch was closely involved in the planning of the London construction blitz and new cost-effective ways of gathering evidence and submitting abbreviated files for prosecution were trialed with good results. Ten defendants were prosecuted within only two months of the completion of the blitz, with 9 guilty pleas resulting in total fines of £28,050 for non-accident offences.

6. The Branch has utilised skilled law clerks for a broad range of tasks, the first time this has been done in HSE, ensuring work is carried out at the right level.

7. The Branch has been able to run training courses for Inspectors and its own staff on legal issues without the need to employ external providers.

Areas of Concern/Ongoing Issues
1. The Branch was introduced to provide independent legal oversight of cases, ( ( Fully Closed (Exemption 2 – internal discussion)
2. No evidence has been gathered to demonstrate that the Branch has improved internal consistency in the decision making process and there are no objective measures currently available to demonstrate such an improvement. However, there are no reported negative indications.

3. The Branch’s caseload fell to around half of what had been initially anticipated, although this has been offset by the Branch undertaking work in areas which were originally outside its remit, such as legal policy work on railway related issues and the reviews of work-related death investigations.

4. The contribution of the Band 2 Inspector to the Branch could not be fully explored.

5. There is limited evidence of the impact of the Branch on Inspector time, with indication that there is an additional burden on Inspectors in having to copy papers to the branch and, in some cases, gather further evidence when requested by the reviewing lawyer. However, there is a time saving in that there is no longer a need to prepare and serve summonses, advance information and Friskies schedules, and, in the majority of cases, an opening court speech.

6. The lower than expected level of casework has meant that there has been little opportunity to explore the benefits of using solicitor agents, particularly in geographically remote areas. Those that have been instructed have performed successfully in accordance with clear instructions and the full cost has been recovered from the defendant on conviction. The Branch is currently in the process of formulating model instructions to be used when instructing solicitor agents as there is currently no formalised, enforceable method of controlling the extent or value of work done by agents.

7. Some Inspectors have commented on the delay caused by the processing of cases by the Branch and, it has been claimed, this adds in the region of 4-6 weeks to the process. The Branch manager accepts that some cases could be processed more swiftly than at present, but some of the delays are inherent in having a system of independent legal oversight. There is also a wider issue in the overall delay involving the investigative process.

Next Steps
1. The experience of the pilot has indicated that independent legal oversight is not necessary for all HSE prosecution cases. Also, national roll out of the pilot model is not possible within current resources. As such, a prosecution improvement project has been set up to take forward the lessons learned from the pilot and to make recommendations on the future management of HSE’s prosecutions. This is a joint Operations Group and Solicitor’s Office project and is due to report by 31st January 2003.

1
INTRODUCTION

1.1
This Report sets out a review of the work of the HSE’s Prosecutions Branch.  The Branch was set up to pilot the recommendations of HSE’s Prosecution Review.  The Report considers the outcome of the pilot, and the implications and options for roll out.

1.2
During the course of the pilot, the question of the degree of independent legal oversight, which is required, has not, as yet, been satisfactorily resolved.  Clearly, this will have an important bearing on any decisions that have to be taken regarding roll out.  A further factor that has a significant bearing is that of resources. It has become clear that rollout of the pilot model will not be possible within current resource limits and alternative models are to be developed. ( ( Fully Closed (Exemption 2 – internal discussion)
1.3
The evaluation team has developed questionnaires to help assess whether the success criteria for the prosecution pilot have been met.  As work has progressed it has become apparent that some success criteria are subjective and difficult to measure.  There is insufficient base-line data from which to measure some improvements e.g. improved stakeholder confidence.  This inevitably hampers our ability to fully quantify added value. 

1.4
A number of procedures have successfully been introduced to improve case management.  Some of these could now be pursued nationally, independently of the pilot e.g. improved recovery of costs, the use of dedicated Courts, and the fast-tracking of cases arising from “blitz” activities. 

1.5
( ( Fully Closed (Exemption 2 – internal discussion)
2
BACKGROUND
2.1
HSE’s Prosecutions Review, set up in December 2000 recommended that a new model for prosecutions should be put in place in HSE.  In particular, the review recommended that there should be a system of independent legal oversight of the decision to prosecute, separating out the functions of prosecution from investigation, in line with the recommendations set out in the Philips Report
 and the Gower-Hammond Report
.  These reports recommend a separation of functions in order to secure the necessary fairness, efficiency and accountability required of an independent prosecuting authority.  The Royal Commission emphasised the importance of independent legal expertise in the decision to prosecute and of ensuring that prosecutions are the responsibility of someone who is both legally qualified and who is identified with the investigative process. 

2.2
Prior to the prosecution pilot, HSE’s inspectors acted as both investigator and prosecutor, and still do so outside the pilot area.  In the event of a not guilty plea, inspectors usually instruct solicitor agents.  Some high profile cases were referred to Solicitor’s Office, but there was no routine central legal input into HSE’s prosecutions, or protocol for referring such cases to Solicitor’s Office.  HSE had systems in place to ensure that prosecutions were approved by a principal inspector and a good success rate in its prosecutions.  However, the regime required by the Criminal Procedure and Investigations Act 1996 and the subsequent AG’s Guidelines on the Disclosure of Unused Material in Criminal Proceedings draw a distinction between the various roles. Current HSE instructions do not make a sufficiently clear distinction between them.  The impact of the Human Rights Act 1998 and the European Convention on Human Rights, combined with developments in legal practice and procedure reinforce the need to ensure a fair trial and emphasise the importance of a lawyer being involved in this process. 

2.3
( ( Fully Closed (Exemption 2 – internal discussion)
2.4
In order to assess the resources necessary to put in place a system of independent legal oversight in HSE, it was agreed that this new approach should be piloted in London, Kent Surrey and Sussex for a period of one year.  David Eves, Deputy Director General, who set up the review envisaged that roll out would follow on in 2003/2004.

2.5
The Pilot Branch, known as the Prosecutions Branch (London and South East) began work on 10 September 2001.  Staffing for the branch consisted of a Band 1 lawyer/manager, 3 Band 2 lawyers, a Band 2 Inspector, a Band 4 law clerk, 2 Band 5 law clerks and a Band 6 administrator.  The work of the branch has been subject to evaluation throughout its first year, in order to assess the implications for roll out.  The annexes to this report set out the following information:

· Annex 1 – Statistical Breakdown of cases / advices / work received by the Branch; 

· Annex 2 – Cases Received and Accepted;

· Annex 3 – Feedback from Evaluation Questionnaires;

· Annex 4 – Average time for prosecutions;

· Annex 5- Comparative data on costs awarded;
· Annex 6 - Annual cost of Prosecution Pilot in its Current Format. 

3
WORK COMPLETED

3.1
Over the course of the initial 12 months, the Prosecution Branch has received a total of 81 prosecution cases of which 37 have been completed with a 100% success rate.  Of these 37 cases, 2 were defended and 4 had two defendants.  Of the 44 ongoing prosecution cases, 4 have initially indicated not-guilty pleas.

3.2
As well as these cases, the branch has also been heavily involved in providing advice to the joint HSE/BTP investigation teams, and considering prosecutions in close liaison with Crown Prosecution Service (CPS) following the major rail accidents at Ladbroke Grove, Hatfield, and Potters Bar. This work has also involved providing advice to the HSC Investigation Boards into the incidents at Hatfield and Potter Bar, and also dealing with related civil actions taken against HSE.

3.3
The branch has also been used as a source of early legal advice for investigations on which a decision to prosecute had not yet been taken.  At the end of the 12 month period the branch had responded to 30 “substantial” requests for advice for which files have been raised, and is dealing with a further 15 requests. In addition the branch has provided 155 written and 67 telephone advices on less substantial issues, which did not require files to be raised. This work has often been at short notice and covering novel points of law. Some issues have been particularly complex and, therefore, time consuming. There is scope for reviewing and promulgating some of this advice more widely.

3.4
The branch has also completed reviews of 39 investigations into work-related fatalities for which prosecution was not proposed, and has dealt with 2 appeals against Notices to the Employment Tribunal, both of which were withdrawn.

3.5
One are of particular importance has been the work of the Branch with HSE’s Press Office, with which the branch has developed a close working relationship. This has enabled often difficult media/legal issues to be dealt with at very short notice.

3.5
The branch’s work is shown in tabular format in Annex 1.

4
ACHIEVEMENTS

Ensuring independence and the legal robustness of cases

4.1
The formation of the Prosecution Branch has created a separation between the investigation of offences and the subsequent prosecution process as recommended in the Philips’ and Gower Hammond reports.  All prosecution cases have been reviewed by the branch lawyers in accordance with the HSC’s Enforcement Policy Statement and the Code for Crown Prosecutors.  Where necessary, inspectors were asked to submit additional evidence and given advice on their duties under the Criminal Procedure and Investigations Act (CPIA) and the AG’s Guidelines on the Disclosure of Unused Material in Criminal Proceedings.  The review process was also able to identify potential difficulties in individual cases ( ( Fully Closed (Exemption 2 – internal discussion)
4.2
The introduction of the Prosecution Branch has put in place a system by which the outcomes identified in the Prosecution Review (requirement of consistency, ensuring the right charges are brought, and ensuring an independent check on the decision to prosecute) are all capable of being met.  The new system has also enabled inspectors to seek early legal advice, particularly where there is doubt as to the nature and quality of the evidence that is required.

Success Rate
4.3
All prosecutions completed so far have been successful, with only 5.4% of cases (2 out of 37) being defended.  This compares with the figures for the corresponding area in the 2000/01 work year, in which 13% (15 of 115) cases were defended with 2.5% of cases being lost and 2.5% being withdrawn following the commencement of proceedings.

Improved procedures

4.4
A range of new ways of working have been successfully developed during the pilot and these are outlined in the following paragraphs.

Costs Recovery

4.5
The branch has introduced tighter control of costs monitoring and recovery.  As such, 90% of cases have seen full costs as claimed awarded by the courts to HSE, and totals over £96,000. However, the system is still dependent on full and accurate schedules of investigation costs being provided by Inspectors. The evaluation team is currently exploring the feasibility of providing a meaningful comparison of costs recovery under the new and existing systems.

Court Liaison
4.6
The Branch made contact at an early stage with the Greater London Magistrates’ Courts Authority and, at the request of the Branch, an agreement was reached whereby it was possible to have all prosecutions from the Greater London area dealt with at the City of London Magistrates’ Court in the first instance.  The proximity of the court has saved time and resources, and the use of a dedicated court has enabled the branch to raise the level of knowledge of health and safety cases through a training day held for the benefit of court staff. Cases which are committed from City Magistrates’ to the Crown Court for sentence will go to the Central Criminal Court (Old Bailey) and it is felt that this raises the profile of health and safety prosecutions considerably.  ( ( Fully Closed (Exemption 2 – internal discussion)
Construction Blitz
4.7
The branch was involved from an early stage in the planning of the London construction blitz, which took place in the week beginning 29th April 2002.  The lawyers helped Inspectors to design new abbreviated files and new cost-effective ways of gathering and presenting evidence, thereby ensuring that prosecution files were tailored to meet the needs of the blitz, with the minimum necessary paperwork.  The branch drafted and laid the informations, prepared advance information to accompany the summonses, and prepared case summaries and “Friskies” schedules.  A total of ten defendants were prosecuted, all appearing at the City of London Magistrates’ Court on 10th July 2002, only two months after the commission of the offences.  Nine defendants pleaded guilty and were dealt with on the day, with the remaining case being adjourned for trial.  Fines in the nine completed cases totalled £28,050 and costs totalled £4,952.10.  In one instance, a defendant was fined a total of £12,500 on 3 informations (possible maximum penalty £15,000), which is considerable for a non-accident led prosecution. This is seen as a good example of joined up working and showed that there is more scope for developing new ways of gathering and presenting evidence, which result in resource savings and swifter justice for offenders.  Some of the aspects of the blitz, particularly the use of abbreviated files, have been adopted in other blitzes nationally.

Paralegal staff
4.8
The branch has employed skilled law clerks at Band 4 and 5, which is the first time HSE has used such staff for such a broad range of work.  This has enabled work to be carried out at the right level, freeing up lawyers for work that requires their expertise.  The skills of the paralegal staff have been vital in setting up the new prosecution systems and carrying out some tasks which have previously been carried out by inspectors, such as preparing advance information and serving summonses, thereby relieving them of some of the administrative burdens of progressing a prosecution case.

Localised legal training
4.9 The branch has been able to run local training courses for inspectors and its own staff on key issues such as CPIA and disclosure, and the prosecution of individuals under ss.7 and 37 HSWA.  This has been useful as an insight was gained into the issues and what the appropriate solutions are.

5
ONGOING ISSUES

Inspector – lawyer relationship
5.1
The final decision to prosecute in HSE has always been taken by inspectors’ line managers, and s.38 HSWA provides that only an inspector may institute proceedings for an offence under any of the relevant statutory provisions, with inspectors traditionally acting as both investigator and prosecutor.  The introduction of the branch has challenged this traditional approach and has, almost unavoidably, resulted in tensions between what inspectors still regard as a solicitor/client relationship and the principle of independent legal oversight, which the branch has been put in place to uphold.  A procedure was put in place so that where there were areas of disagreement between lawyers and inspectors these could be resolved through line management, with a final decision being taken at Band 1 level.  In the event, issues have been resolved by discussion between the two parties and the line management route has not been used.  ( ( Fully Closed (Exemption 2 – internal discussion)
Valuable lessons have been learned from the pilot experience of the need for clarity with regard to the expected roles of the various parties before further roll out.

5.2
( ( Fully Closed (Exemption 2 – internal discussion)
Consistency
5.3
At present, there is no evidence to demonstrate that the pilot branch has improved internal consistency in the decision making process and there is no objective means of measuring any improvement.  Incorporated within this issue are the matters of compliance with the Enforcement Policy Statement, the Code for Crown Prosecutors, and CPIA.  This is an area in which further work needs to be undertaken to accurately demonstrate any added value that is brought to the prosecution process.  Possible methods for gathering this evidence include peer review of solicitors decisions, consideration of a limited number of cases by all solicitors individually, and informal feedback from inspectors.  There is a need to examine similar systems. This is an issue which requires further consideration. It is possible that decision making will be influenced in the longer term with the decision of Inspectors and lawyers being based on the same criteria with no local variations, as has happened with the police and the CPS.

Workload and resources
5.4
The pilot area was selected for two reasons.  Firstly, it was recognised that setting up the branch within the existing Solicitor’s Office would ensure that the team had the necessary support and would limit the initial start-up costs.  ( ( Fully Closed (Exemption 2 – internal discussion) It was felt that help with prosecutions by the branch would be of particular assistance to FOD London.

5.5
However, the caseload fell to around half of what had been expected during the life of the pilot; the reasons for this appear to be linked to staff shortages and an influx of new inspectors, the training of whom was a priority.  A large proportion of prosecutions traditionally stem from incident investigation.  The number of incidents investigated has declined in the London area, affecting the number of cases put forward. Charts of cases received and completed are shown in Annex 2.

5.6
The lower than anticipated level of casework was offset by the branch having to undertake work in other areas outside of the original branch remit.  A high level of resource was devoted to railway related work – in particular advising the investigation boards and teams and considering prosecutions in close liaison with the BTP and CPS following the incidents at Ladbroke Grove, Hatfield, and Potters Bar.  The branch also undertook legal policy work on railway related and criminal justice issues in this period.  As a result, up to 80% of the Band 1 time was taken up with urgent and important railway and policy work. As mentioned earlier, there has also been a considerable advice workload which is seen as a positive benefit particularly to Inspectors investigating serious breaches.

5.7
Further unexpected work was allocated to the branch when the DG requested they review all cases involving a work related death where the decision had been taken by the inspectors not to prosecute. ( ( Fully Closed (Exemption 2 – internal discussion)
5.8
( ( Fully Closed (Exemption 2 – internal discussion)
Branch Band 2 Inspector
5.9
The initial staffing of the branch included a Band 2 inspector.  It was anticipated that the inspector would be able to assist the branch by, for example, providing specialist health and safety technical expertise, helping to advise lawyers on files submitted for prosecution, and to review files in relation to public interest considerations.  Liaison, both with referring inspectors and with HSE D/Ds was expected to be an important part of the role.

5.10
Branch lawyers felt that the inspector appointed to the team made an extremely valuable contribution in terms of the health and safety expertise which she brought to the Branch, especially at a time when the lawyers were new to HSE work.  On the downside, some inspectors queried the weight of the advice from a Band 2 inspector on the branch when a case would have already been approved by their own Band 2 Principal Inspector.  However, the potential for this role was not fully explored.  It remains important to further evaluate, firstly, if this is a useful post to have on the branch, and secondly, whether such a post is most useful as a short-term measure during the initial start-up of a branch or if there are significant benefits of it being a permanent position.

Inspector Resource

5.11
There is some limited evidence of the impact of the branch on inspector time, which has been obtained from the post-case evaluation questionnaires.  It has been indicated that there is an additional work load to the inspector in copying prosecution papers to the branch and in the occasional instances when a request is made by the reviewing lawyer for further evidence. This matter raises the wider issuer of the need for improved administrative support for Inspectors.

5.12
On the benefits side, there is a time saving to the inspector in that there is no longer a need to prepare and serve summonses, advance information and Friskies schedules, and, in the majority of cases, an opening court speech.  Again, further work would need to be carried out to quantify as accurately as possible the net effect on inspector time.

5.13
The work instructions for the branch maintains the ability of inspectors, if they so wish, to present their own cases in the Magistrates’ Court where the case is straightforward, suitable for summary trial, and a guilty plea is anticipated.  A very limited number of cases have actually been conducted by the investigating inspector (4 of 37) and there is anecdotal evidence to suggest that this is a combination of factors including: some inspectors feel that as the branch has taken over such a large chunk of the prosecution process, they might as well see it through; those inspectors who were not entirely comfortable with the court environment have taken the opportunity to have somebody else present the cases and; pressure of work has meant that inspectors have used the opportunity for somebody else to carry out a portion of work, allowing them to devote resource to other matters.  Further work would be needed to explore all the underlying issues. 

Solicitor Agents
5.14
The lower than expected level of casework has meant that there has been little need to engage the services of solicitor agents and they have been used on only two occasions, both for guilty pleas.  In these cases, the agent was used both as a way of trialing their use as a resource-saving measure as the cases were to be heard in the south-east of Kent, a considerable journey from Rose Court, thereby freeing branch staff time to spend on other casework.  As yet, relations have not been formed with solicitor agents within London.

5.15
Where solicitor agents and/or counsel have been used, branch practice to ensure, so far as possible, recovery of the full economic cost of taking a prosecution case appears to have resulted in a significantly greater proportion of costs being returned to HSE than in the previous work year.

5.16
( ( Fully Closed (Exemption 2 – internal discussion)
Delay
5.17
Inspectors and Principal Inspectors have, on occasion, commented on the delay in the time taken between the receipt of the file by the Branch and the commencement of proceedings. It has been claimed, this adds in the region of 4-6 weeks to the prosecution process. There are a number of stages in the process which can all build in delay including: arranging a mutually convenient date for a case conference; requests by the branch for all relevant paperwork and/or additional evidence; agreeing alternative/additional charges; and the preparation and laying of agreed informations. It is worth reiterating that time spent in correspondence with the defence about the evidence and pleas can serve to reduce overall delays, and thus the overall cost of the case. Annex 4 shows the average times taken between receipt of case papers on the branch and the first and final hearings, compared against similar data for cases heard in LSE in 2000/01.  The annex also shows the average time taken between the date of approval and receipt of case papers on the branch. It should also be remembered that there is a wider issue in the overall delay, including the investigative process, and, as such, data is also shown for both periods for time taken between the date of offence and the final hearing.

5.18
This is an issue that needs to be kept under review to ensure that there is an appropriate balance between the added value provided by the branch and the unavoidable time addition.

6
OPTIONS FOR ROLL-OUT / WAY FORWARD

6.1
The view of the branch manager is that the experience over the initial 12 months of the pilot has demonstrated that independent legal oversight is not required for all HSE cases. Further, HSE’s present financial situation is such that national roll out of the pilot model is not possible within existing resources. As such, a prosecution improvement project has been set up to take forward the lessons from the pilot and to make recommendations on the future management of HSE’s prosecutions. This is a joint Operations Group and Solicitor’s Office project and is due to report by 31st January 2003. 

Annex 1 – Statistical Breakdown 

Work received by the Pilot Branch

	Status
	Breakdown & Nos.
	Comments

	Non Pilot Work
	3 Major Railway Cases
	Ladbroke Grove, Hatfield & Potters Bar

	
	39 Work Related Deaths
	

	
	2 Advices
	

	Pilot Ongoing Casework
	44 Prosecution

(9 with 2 defendants)
	4 Not Guilty Pleas indicated

	
	15 Advices
	Substantial advices with files raised

	Finalised Casework
	37 Prosecutions

(4 with 2 defendants)
	i) 2 Not Guilty Pleas

ii) 2 Guilty Pleas conducted by Solicitor Agents

iii) 4 Guilty Pleas conducted by Inspector

iv) 9 ‘Construction Blitz’ cases heard on 1 day

v) 100% Success Rate

	
	30 Advices
	Substantial advices with files raised

	
	155 Written advices
	By minute or e-mail

	
	67 Telephone advices
	

	
	2 Appeal to Employment Tribunal
	Both Withdrawn

	Totals Received
	83 Prosecutions

(96 defendants)
	10 Pre-Pilot

	
	45 Advices
	Substantial advices with files raised

	
	222 Further advices
	155 written and 67 telephone

	
	39 Work Related Deaths
	

	
	2 Appeal to Employment Tribunals
	


Numbers of prosecutions heard (but not necessarily finalised) in FOD only over 3 previous reporting periods compared to the 12 months of the Pilot Branch.  These figures are taken from FOCUS and are sorted into the new Divisional structure.

	Period
	Wales & SW
	East & SE
	London
	Mids.
	Yorks & NE
	North-West
	Scotland
	Totals

	1/4/98-31/3/99
	228
	216
	77
	208
	178
	179
	108
	1194

	1/4/99-31/3/00
	228
	229
	75
	242
	190
	156
	109
	1229

	1/4/00-31/3/01
	177
	191
	82
	257
	157
	158
	116
	1138

	10/9/01-6/9/02
	146
	*183
	41
	223
	141
	148
	116
	998


* This figure includes 29 East Grinstead/Ashford prosecutions.
Annex 2 – Statistical Charts
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*This period involved the receipt of 10 ‘construction blitz’ prosecutions.
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**Low numbers of finalised cases due to Christmas holiday period.
***This period involved the hearings of 9 of the 10 ‘construction blitz’ prosecutions.
Annex 3 - Feedback From Evaluation Questionnaires

Feedback from questionnaires (and other sources), regarding finalised cases in the second six month period of the Branch identify many of the same issues and problems raised from feedback reported on in the Six Months’ Evaluation Report.  The following points were covered:

	Casework Processes

	Positives

· Lawyer very thorough in assessment of prosecution report. (I)

· Well prepared papers provided by inspector which led to timely guilty plea and prompt disposal. (L)

· Agreement that inspector would only get additional statements possibly required in event of a not guilty plea. (I)

· Branch flexible enough to agree what might not be essential unless there was a not guilty plea, helping to reduce additional burden for extra work on inspector. (I)

· Short statements required from initial investigating inspectors to introduce photos and items taken into possession as exhibits, which should be done as standard. (I)

· Potentially three separate prosecutions against defendant arising from three separate accidents over 9-month period, the third offence happening after hearing date for first two offences had been set.  Branch liaised with defence and agreed for all cases to be sentenced together.  Without management of prosecution process by Branch lawyer case would not have reached conclusion in 5-month time frame. (I)

· Friskies procedure was good example of close working between investigator and prosecutor to finalise fully explained and justified document for defence to agree, and for court to treat as basis on which to pass sentence. (L)

· Advice and service given on pre-pilot advice led to excellent result on HID case and service was much better than previously received. (I)



	Negatives

· Prosecution report smart master requires inspector to fill in information and summons.  Could be simplified if inspector only sets out defendant’s name, section or reg. breached and outline of charge.  No benefit in providing finely honed text as what inspector writes is often amended by Branch. (I)

· Referral process is clear, but tedious having to both e-mail and photocopy / post information. (I)

· Advance disclosure completed by Branch with no consultation with inspector. (I)

· Inspector asked to complete extra work, which was done in timely fashion.  However, delays by specialist inspector in submitting second statement. (L)

· Much time spent on advising on basics of case presentation.  Worthwhile for inspector to present case in terms of personal development and fulfilment, but would question effectiveness or propriety of investigating inspectors being involved in advocacy process in own investigations when a dedicated advocate would be more practised and comfortable in court environment. (L)



	Timeliness

	Positives

· Overall, time spent on case was significantly less than traditional process.  No Advance information to prepare, no correspondence with defence solicitors, no presentation of speech to court or Friskies statement. (I)

· Branch liaised with defence to affect pragmatic approach to conclude prosecution in very short time period, allowing company to move on and implement systems needed to take if not to face prosecution again. (I)

· Considerable saving of inspector time and effort from close working relationship with Branch lawyer.  This helped to ensure whole process was dealt with in most efficient and effective manner. (PI)



	Negatives

· Concerns over time taken to get case to court after submission of completed prosecution report. (I)

· Danger of abuse of process on grounds of delay in case.  HSE will need to look at this. (L)

· Liaison with IPs and their solicitors regarding court dates and outcome of hearing etc. still take a significant amount of inspector time. (I)



	Communications

	Positives

· Initial meeting took place to discuss case where Branch advised inspector of additional items required.  Further meeting took place and there was good communication by e-mail. (I)

· Inspector preferred where they had previous contact with interested parties e.g. loss adjusters, insurers etc. that they maintain contact rather than pass to Branch. (I)

· Good relationship with approachable inspector and close liaison throughout proceedings. (L)



	Negatives

· Inspector not kept informed when summons served, when advance disclosure given, whether company had appointed representation or told of intended plea.  There is a need for more communication when key stages have been completed. (I)

· PI not kept informed of additional work inspector was asked to do, not copied in on e-mails and not kept informed of progress of case. (PI)



	Presentation and Advocacy

	Positives

· Commendation to prosecutor for professionalism shown in presentation of case and helpful material and documents provided to assist bench. (M)



	Negatives

· Branch lawyer seemed to omit beginning of presentation and went straight into detail, which may have confused magistrates. (I)

· Seriousness of case was explained, however there was no reference of the Howe case by prosecution. (I)



	Disclosure

	Positives

· Unused material should be retained and made available if necessary, but there is no need to copy it until required. (I)



	Handling of Costs

	Positives

· May be scope to improve recording of costs after file has been passed to Branch, so inspector can keep Branch updated of additional time / expense incurred. (I)



	Negatives

· Costs handed to defendant on two separate work sheets, one inspector’s and the other Branch’s, which didn’t look very professional. (I)




Source: Inspector = (I) Lawyer = (L) Principal Inspector = (PI) 

  Magistrates = (M)

Annex 4 – Average Times for Prosecutions

Cases heard in-between 1/4/00 & 31/3/01

FOD, East Grinstead/Ashford & London North & South

	‘Key Stage’
	FOD

E Grinstead/Ashford (41 cases)

Average No. of Days
	FOD

London N & S

(74 cases)

Average No. of Days

	*Date of Approval – 1st Hearing
	93
	131

	**Date of Approval – Final Hearing
	107
	182

	Date of Offence – Final Hearing
	304
	514


Cases in-between 10/9/01 & 6/9/02 where there has been full Prosecution Pilot Branch involvement

East Grinstead/Ashford & London North & South

	‘Key Stage’
	E Grinstead/Ashford

(8 cases)

Average No. of Days
	London N & S

(8 cases)

Average No. of Days

	Date of Approval – Date Branch Rec’d Papers
	11
	11

	*Date Branch Rec’d Papers – 1st Hearing
	100
	127

	**Date Branch Rec’d Papers – Final Hearing
	122
	150

	Date of Offence – Final Hearing
	366
	529


* The period between the date the Branch receive the papers and the 1st hearing can be compared to the period between the date of approval and the 1st hearing pre-pilot.
** The period between the date the Branch receive the papers and the final hearing can be compared to the period between the date of approval and the final hearing pre-pilot.
London ‘Construction Blitz’ cases

	‘Key Stage’
	(9 Guilty Plea cases)

Average No. of Days

	Date of Offence – 1st Contact
	0

	1st Contact – Submission of Case
	17

	Submission of Case – Date of Approval
	10

	Date of Approval – Date Branch Rec’d Papers
	2

	Date Branch Rec’d Papers – 1st Hearing
	55

	Date Branch Rec’d Papers – Final Hearing
	55

	Date of Offence – Final Hearing
	84


Annex 5 – Comparative Data on Costs Awarded

Cases prosecuted in period 1/4/00 to 31/3/01 in the ‘Pilot area’ (mainly FOD, but includes small number of HID and TD cases)

	Cases dealt with by inspector only
	69

	Cases dealt with by solicitor agents
	48

	Total number of cases
	117


Costs recovered in cases involving solicitor agents in period 1/4/00 to 31/3/01 in the ‘Pilot area’

	CASES
	NUMBERS
	AMOUNT OF SOLICTOR AGENTS’ BILL OF COSTS
	COSTS AWARDED BY THE COURT
	BALANCE TO HSE

	Cases where full legal* costs were awarded
	26
	65,847.54
	140,795.26
	74,947.72

	Cases where full legal costs not awarded
	22
	91,449.50
	46,713.75
	-44,735.75

	Total cases dealt with by solicitor agents
	48
	157,297.04
	187,509.01
	30,211.97


*FOCUS does not record the amount of the claim made to the court to cover the costs of the investigation

Costs recovered in cases dealt with by the Prosecutions Branch in the period 10/9/01 to 6/9/02
	CASES
	NUMBERS
	AMOUNT PAID TO SOLICITOR AGENTS AND COUNSEL
	COSTS AWARDED BY THE COURT
	BALANCE TO HSE

	Pre-pilot cases
	7
	11,615.42
	35,266.87
	23,651.45

	Pilot cases
	30
	11,263.12
	62,404.39
	51,141.27

	Total
	37
	22,878.54
	97,671.26
	74,792.72


Annex 6 – Annual Cost of Prosecution Pilot Branch in its Current Format

	Band
	*Full Economic Cost

	Band 1 Lawyer (Grade 6 equivalent) x1
	£108,173

	Band 2 Lawyer (Grade 7 equivalent) x3
	£297,411

	Band 2 Inspector x1
	£96,249

	Band 4 Paralegal x1
	£73,983

	Band 5 Paralegal x2
	£140,678

	Band 6 Typing / Secretarial x1
	£61,178

	Total
	£777,672


*Full economic cost figures include:

1. Actual salary costs

2. Location costs including accommodation; pooled furniture; office services; capital costs related to buildings

3. HSE wide costs including central services; computer / IT costs; other charges e.g. Chessington payroll management

4. Directorate costs including consumables; communications; training

5. Solicitor’s Office central administration

All figures are average Solicitors Office costs.  Item 5 above is calculated from the total of items 1 to 4 spread across remaining staff.

� Royal Commission on Criminal Justice 1981


� Review of Prosecutions in HM Customs & Excise, by His Honour Judge Gower and Sir Anthony Hammond QC, published 5 March 2001
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