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 PROSECUTION IMPROVEMENT PROJECT

1.
This note confirms our proposals for improving HSE’s prosecution work in England and Wales.  Much of this will not be applicable in Scotland where the Procurator Fiscal Service prosecutes HSE's cases but we will need to consider the implications of some aspects.( ( Fully Closed (Exemption 2 – internal discussion)  

2.
We propose a new approach to dealing with HSE’s most serious criminal casework in addition to measures to strengthen the handling of all prosecutions.  This brings together the valuable lessons learnt during the Prosecution Pilot with the best practice and developments from the work of operational directorates.  Annex 1 summarises all the proposals; the most important are described below. 

Independent legal oversight 

3.
From 5th April 2004 we propose to introduce independent legal oversight (ILO) by in house lawyers for the most serious and sensitive criminal casework (i.e. those meeting the criteria in annex 2).  This will put in place a split between the role of the investigator and the role of prosecutor, reflecting the model in other government prosecution agencies.  Inspectors will investigate and approve cases for prosecution in the usual way, but they will be referred to Solicitor’s Office, post approval, for a lawyer to take over the responsibilities of the prosecutor.  Cases requiring ILO are likely to be legally complex, so inspectors will be encouraged to seek pre-approval legal advice from Solicitor’s Office.

4.
Solicitor’s Office Litigation Division will recruit two extra band 2 lawyers and one band 5 law clerk in London for work on delivery and development of ILO.  The aim will be to test the delivery of ILO by in-house lawyers involving, where appropriate, solicitor agents.  Funding for these three posts to come from:

a. Solicitor’s Office budget for 03/04;

b. Operations Group budget for 04/05 (but only to the extent that Solicitor’s Office cannot accommodate within their existing budget);

c. Subject to review for 05/06 and beyond.

We anticipate that the Solicitor’s Office resource will not initially be sufficient to handle all the cases meeting the ILO criteria, either in-house or through solicitor agents.  Solicitor’s Office will decide which cases to accept and which to pass back to the ODD for progressing as non-ILO cases.

5.
Although this initial ILO recruitment is London-based we intend, in the medium-term, that we should develop regionally-based in-house legal teams if ILO is to be extended to more cases. 

Improving the management of solicitor agents.

6.
( ( Fully Closed (Exemption 2 – internal discussion) Our proposals address both the instruction of solicitor agents and monitoring value for money and quality of service.  Guidelines for operational staff (to be introduced immediately) will include advice on the types of case for which solicitor agents should be used, which solicitor agents have worked well for HSE in the past and the acceptable range of charges (see annex 3).  New monitoring arrangements will require quarterly returns on costs incurred and recovered.  Budget heads are being amended to facilitate this. 

Improving operational procedures

7.
The two main developments are (i) ensuring independence in prosecution decision-making for cases not subject to ILO and (ii) reducing the burden of court-related administration work on inspectors.

8.
( ( Fully Closed (Exemption 2 – internal discussion) We will shortly confirm the OG policy through operational guidelines set out in annex 4.  [Note: Existing arrangements for referring certain investigations or proposed cases to senior management or Sectors etc for policy reasons will continue.]
9.
We propose to build on the work started in the Prosecution Pilot and tried out to varying degrees in some operational divisions by setting up locally-based teams to handle all case administration work (at least from the point that cases are approved).  This work can be done by band 5 and 6 staff relieving inspectors of a considerable burden.  There may also be gains in efficiency and quality once such teams are well-established because the staff will develop expertise out of reach for most inspectors (who handle only a few cases each year).  This is being piloted in FOD’s NW division this year and a decision on implementation more generally will be taken by April 2004.   We believe this should be a cross-directorate resource.

Improving advice and guidance for inspectors
10.
The updated Enforcement Guide has been launched on the intranet, replacing the old Enforcement Handbook.  Work is also going on within Operations Unit to develop an intranet area to promulgate operational legal guidance for inspectors across the OG.  This will replace the existing directorate and divisional systems that often suffer from duplication and sometimes inconsistency. 

11.
The Guide should reduce the number of requests for advice that go direct to ODD legal contacts or Solicitor’s Office.  In addition we believe that many (if not the majority) of requests for advice could and should be answered locally.  FOD will be piloting (again in the NW) a band 2 ‘local legal liaison point’.  These inspectors will (as part of their job) develop particular knowledge and expertise and work with other divisional and the directorate legal liaison points as a team.  We hope this approach can be developed to work across directorates. 

Training for inspectors

12.
We need to strengthen training for inspectors on investigation, legal and enforcement work and ensure that there is a consistent OG approach.  The changes being introduced as a result of this project may have implications for the skills and competencies needed by operational staff.  OPD, Solicitor’s Office and ODDs will work together to ensure that these implications are taken into account by the main training reviews already under way, i.e. the Personnel Division review and the ‘Early Years Training’ review. 

Audit

13.
( ( Fully Closed (Exemption 2 & 4(d)) Internal Audit is developing proposals to look at both the prosecution process in general and specific decisions and outcomes in particular cases. ( ( Fully Closed (Exemption 2 & 4(d))
Review

14.
We will formally review progress with and the success of these proposals in September 2004.
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