






Annex 1

PROSECUTION IMPROVEMENT PROJECT – Proposals  (including approx timetable and resource requirements)  


	  Current position
	Proposals for change
	Risk that change addresses/benefit
	Products 
	Resource – estimated need
	Delivery date & who leads



	Independent legal oversight



	No arrangements in place
	Ensure that there is a separation in the role of prosecutor and investigator and the independence of the prosecutor for cases of high sensitivity/complexity. Cases meeting criteria for ILO (~80) will be referred to Sols Office (i) for pre-approval advice and (ii) for conduct post approval. Sols Office will provide legal oversight and make evidential decisions. Sols Office may instruct Solicitor Agents in some cases but ILO will remain with Sols Office. Cases will need to be kept under review from earliest stages to identify all those potentially requiring ILO. 


	( ( Fully Closed (Exemption 2 – internal discussion)Ensures national consistent approach to highest profile cases. Reduces likelihood of judicial review and criticism of HSE’s competence as a prosecuting authority
	1.Criteria for cases needing ILO developed

2. Detailed instructions to inspectors as to how ILO will operate (e.g. responsibilities for dealing with victims, keeping others in touch, admin deadlines) 

3. Guidance for inspectors and approving officers on the role of the prosecutor and the decision making tests Sols will apply.  

4. Effective case management and tracking system
	1. Extra lawyers and paralegal staff (5+2) total extra to Sols existing budget =£362.4K.

2. Will be met from existing Sols budget.

3. Will be met from existing Sols budget.

4.Unknown at present.
	1.Completed

2.Essential before start of ILO

3. Before start of ILO

4. Needs to be developed in tandem with HSE’s IT provider and other prosecuting authorities. 

Sols Office lead on all products.

	Approval



	Approval by Band 2 manager. Some high profile cases approved at Band 1.

Cases referred to Band 1 or another Band 2 when approval officer believes they have become too closely involved. No written guidelines. 
	New transparent criteria to identify when independence of the prosecutor may be compromised. Cases will be transferred to a Band 1 (or another Band 2) where one or more of the criteria is met.


	( ( Fully Closed (Exemption 2 – internal discussion)
	Guidelines for determining when the impartiality of the prosecutor may be compromised. This will codify existing informal arrangements

Detailed procedures by which guidelines will operate (they need to be integrated with ILO arrangements).  This and all other guidance and procedures being developed under the project should be a single HSE-wide set (with no need for directorate/divisional elaboration)
	Almost complete

~5 days bands 1-3 in FOD/OPD plus consultation time in ODDs
	Completed 
October 2003 – Ops lead

	Management of Solicitors Agents



	Sols Agts funded via directorates’ legal budgets. Some individual divisions and directorates have developed own systems for managing agents. No common system for procuring, managing or tracking expenditure or value for money.
	Much tighter control of use of solicitor agents. Clear guidance to D/Ds on the use of solicitor and range of fees. 

New arrangements will include a mechanism for monitoring spend. 

Sols Office will maintain an overview of all Sols Agts used by ODDs. 


	( ( Fully Closed (Exemption 2 – internal discussion) Will enable HSE to determine the most efficient and cost effective balance between in-house and external legal resource.
	Budget mechanism established for recording costs of use of Sols Agts and counsel.

Guidelines for procuring and managing agents.

List of solicitor agents circulated

Monitoring scheme needs to be set up.
	Met within existing resource.

3 days of Sols time

Depends of scheme but Sols Office will need resource.
	ASAP
Interim guidelines in draft form. Finalise before start of ILO

Essential before start of ILO

Sols Office lead 

	Pre-charge advice



	Advice obtained from HSE Sols, Sols agts, directorate legal liaison points and colleagues.

Reduced capacity in Sols Office for pre-charge advice unless resources increased.
	1.To formalise current ad hoc arrangements for pre-charge advice.  Sols Office will give such advice on ILO cases. 

2.ODDs need to develop local legal liaison points (probably band 2) as first point of contact for enquiries.  Then HQ contact (FOD FSU) (subject to resourcing issues being resolved).  

3. New Enforcement Guide on intranet.

4. Develop Protocol for advice giving by Solicitor’s Office

5. Only most difficult queries referred to Sols Office/Sols Agents.


	Improved access to good quality legal advice in most cost effective way.  
	1.Formalise arrangements for pre-charge advice for ILO cases.

2. Proposals for piloting local legal liaison point in NW

2. Resourcing arrangements for local and HQ legal liaison points. 

3. New Enforcement Guide + maintenance project

 
	~5 days bands 1-3 in FOD

~5 days bands 0-2 (total) in ODDs for discussions & negotiation

In house Sols resource + inspector secondee
	Contained within ILO provisions

October Ops lead

ASAP - Ops lead

September 2003

	Disclosure of unused material in criminal proceedings



	Dealt with by inspectors, Sols Office and Sols agts. ( ( Fully Closed (Exemption 2 – internal discussion) Legal position subject to change. Sols office monitoring situation. They anticipate changes to training, guidance and procedures
	FOD piloting a litigation team in the NW led by a band 2 inspector.  Trained admin staff will prepare disclosure papers for clearance by investigating inspector (c/f arrangements in some police forces)

Need to ensure inspectors are applying the law correctly by improved guidance and training.  

New guidance in the revised Enforcement Guide reflecting current guidance.  The law on disclosure will change in the next year or so, but will not be retrospective so investigations commenced before the new law is implemented still governed by existing CPIA procedures.


	( ( Fully Closed (Exemption 2 – internal discussion) Pilot proposals should improve consistency and reduce risk of legal challenge. This protects HSE’s reputation and avoids possible legal challenge.   Also affords more efficient use of B3 resource and range in B5/6 work.
	Procedures for NW litigation team handling disclosure.

Job specifications, training needs analysis, and recruitment for litigation team staff (includes for court liaison)
Improved guidance for inspectors

Arrangements for improved training for inspectors
	~10 days bands 1-3 in OPD and FOD (for procs. And job specs. etc)

In house Solicitor’s Office resource


	Sept 2003 Ops lead

Sept 2003 Ops lead

Enforcement Guide to published in September 03

29 August 2003 Ops lead



	Court liaison and admin activities for staff outside Solicitor’s Office



	Some work delegated to B5/6 staff in field. But court liaison, e.g. drafting informations, arranging dates, done by Band 3s unless Sols Office (or some Sols Agents) handling case.

 
	FOD piloting a litigation team in the NW led by a band 2 inspector.  Trained admin staff will handle post-approval court liaison work (c/f arrangements in some police forces)
	More efficient use of HSE resource as work done by competent staff in most appropriate grade. Increases range of B5/6 (and 4?) work. 
	Procedures for NW litigation team handling court liaison work.


	~5 days bands 1-3 in OPD and FOD
	Sept 2003 Ops lead



	Conduct of cases



	Simple guilty pleas - mainly inspectors but some use of Sols Agts.

More complex guilty pleas and defended cases in Mag Cts handled by Sols agts.

Defended cases (Crown Ct) handled by either: Sols Office and Counsel or Sols Agts and Counsel. 
	As now but tighter control over use of Sols Agts as indicated above.

Expectation that non-ILO casework will be handled by Sols Agents in accordance with above section on management of solicitor agents.  
	More efficient use of resource
	See products for ‘Management of Solicitors Agents’
	
	

	Training



	All ODDs, PD and Sols Office involved in developing and delivering legal training. No agreed competence /knowledge framework.


	Strengthen training for inspectors on investigations and prosecutions both in terms of initial training and refresher training.
	Inspectors have some training in investigation/prosecution skills in their first years but this is not updated in a systematic way.   
	Review and agree core competencies/knowledge base, and how best to deliver. 

Organise conference for training providers and relevant contacts to discuss training/focussing on new ways of communicating (coordination necessary with existing initiatives on training).


	
	Joint Ops/Sols Office  lead
30 Sep 2003

28 Nov 2003

(but milestones to be agreed within this.) 



	Guidance



	No corporate approach to legal and enforcement guidance. Much resides in FOD OC series which is then re-badged by other directorates. 
	Corporate approach to core material with joint input from Sols and OPs.
	Corporate approach will avoid duplication of effort.  Recognised mechanism for getting key messages to staff quickly.

Consistent legal and enforcement messages and improved support for operational staff. 


	Review of operational guidance could take place simultaneously with Enforcement Guide maintenance project. 
	
	31 March 2004 (milestones to be agreed within this)
Joint Ops/Sols Office lead

	Dedicated Courts



	Directorates and divisions (except London) currently use all Mag Courts across their geographical area. 
	Status quo for time being but possible move to restricted number of Courts during year. 

Progress may be affected by Courts Bill currently before Parliament will make changes to court areas etc.
	Experience of pilot indicates there are a number of benefits in limiting the number of Courts used to hear H&S offences: easier to manage caseload - several simple cases can be heard in a sitting, thereby reducing numbers of staff involved in presenting case and travel time. Courts become more familiar with H&S offences, reflecting this in the penalty imposed (particularly if we provide training).   Improved working relations. 


	Options for efficient and effective use of centralised court centres developed.

Guidance to D/Ds produced.
	B3 Inspector in Sols Office to produce - ~ 10days work

~ 5 days B3 plus consultation time
	Review date

1 October 2003
Sols Office lead

Delivery depends on progress of Courts Bill & subsequent reorganisation of court centres.

	Case files



	Divisional Smartmasters
	ODDs’ case file structure designed to meet Sols Office needs (for ILO) as far as possible. 

 New templates and guidance developed accordingly.
	Will ensure cases which go to Sols Office can be handled efficiently. 

Scope for streamlining prosecution files.


	Sols Office specify their case file needs

New ODD guidance (and templates) prepared in line with above.

Model File developed for use in all ODDs


	
	Completed

31 December 2003

Ops lead

31 March 2004

Ops lead



	Audit



	HSE’s current approach does not audit prosecution decisions
	Introduce audit and inspection system for investigations and prosecutions.
	( ( Fully Closed (Exemption 2 – internal discussion)
	Options for introducing audit developed.

Audit process in place
	Sols Office & Ops resource.

Depends on system developed
	December 2003

Review with Sol/Ops on 

31 March 2004




In consultation with other D/Ds we have developed the criteria for cases likely to require independent legal oversight. Solicitor's Office will provide independent legal oversight. 

We recognise that each case will need to be considered on its merits. If a case meets one of the criteria this will mean that consideration needs to be given as to whether the case requires independent legal oversight. 

A gateway system for determining whether Solicitor's Office will have conduct of a case will need to be developed. We suggest that in the first instance an allocation committee comprising the SCS Head of Litigation and the Band 1 Lawyer team leaders should consider cases put forward by ODDs as possibly needing ILO. On occasions a case may not require ongoing independent legal oversight but may be dealt with by initial legal advice and then referred back to the inspector for conduct (who may in turn instruct a solicitor agent).  
The Criteria 

Cases of national importance or high public interest

Examples:

All section 14(2) investigations or inquiries into the circumstances of the case; 

Where the Executive has declared a major incident under its corporate instructions; 

All other potential prosecutions arising from major incidents as defined at major hazard installations (e.g. COMAH establishments, offshore installations, major hazard pipelines); 

All potential NSD prosecutions involving serious risk or radiation safety issues; 

A case involving biological agents (pathogens and genetically modified organisms); 

A case where many members of the public may have been put at risk. 

2
Where HSE needs to defend health and safety legislation or to manage the development of case law.

Examples:
Cases involving novel points of law of national importance to HSE or its legislation (such as a challenge under the Human Rights Act to the compatibility of section 20 or section 40 of HSWA, or the unlawful use of section 20 powers);

Cases where either HSE proposes to appeal by way of case stated, or the defendant is appealing by way of case stated;  

Applications for judicial review, whether by HSE, a duty holder or a third party. Cases where judicial review is threatened should also be referred.
3
Cases which impact upon wider issues of law and policy

Examples:

Cases where there is uncertainty about standards, expertise or reasonable practicability, where the decision on the case might undermine the future enforcement of relevant standards; 
Cases which involve developing areas of HSC/HSE policy (e.g. work related deaths on roads and other issues at the boundaries of section 3 HSWA (probably for advice only rather than conduct); 

Cases in which there are cross cutting issues of law or policy for HSE and other prosecuting agencies or Government Departments (e.g. Railtrack in Administration); 

4
Cases which present difficulties or sensitivities on evidential sufficiency or public interest. 

Examples:

Cases which themselves involve or which are linked to, politically sensitive issues (for example where the prosecution of a public body may call into question government policy); 

Where HSE proposes to prosecute a police force or fire brigade, particularly where the public service imperative may be an issue; 

Any case in which there is a significant risk of loss of liberty or livelihood on conviction
; 

Cases involving the same duty holder, where there is a series of similar or related incidents; 

Where there are particularly complex issues arising on the disclosure of unused material;   
Public interest immunity issues.

5
Cases which require HSE to demonstrate prosecutorial independence to maintain HSE’s reputation for impartiality

Examples:

Prosecutions of duty holders with whom HSE has had a significant prior role and where it is necessary to demonstrate prosecutorial independence, for example in permissioning regimes or where there is a long history of close contact between the investigating inspector and the duty holder; 

Any case involving the obstruction of an inspector in the course of his or her duties; 

Cases in which it is necessary to avoid an imputation of local influence (for example, where the duty holder is a close relative of an HSE employee).  

6
Cases involving joint working on enforcement with the police and CPS.

Examples:

Investigations by the police which are likely to lead to potential prosecutions by the CPS for a serious criminal offence and there are potential allied health and safety offences.

Introduction
1
This document gives guidance on the use of solicitor agents in England & Wales by inspectors. It covers the following areas:

When to use a solicitor agent

The appointment of solicitor agents

Procedure to follow when instructing a solicitor agent

The duties of solicitor agents

HSE’s role when instructing a solicitor agent

Monitoring

Records and returns

2
There are 3 Appendices:  (Note: not attached to this version)

Appendix A  - a list of solicitor agents who have undertaken health and safety work for HSE 

Appendix B - standard terms of instructions for solicitor agents

Appendix C – example monitoring form.

IMPLEMENTATION

3
This guidance should be implemented immediately. It applies to all cases where inspectors wish to instruct solicitor agents.

4
A system for independent legal oversight (ILO) of high risk/profile cases taken by HSE is being developed for introduction no later than April 2004.  In addition Solicitor’s Office is developing procedures for the procurement and management of solicitor agents, including the monitoring of their performance. This guidance is intended to improve our management of solicitor agents as an interim measure pending full implementation of the ILO system.  Further guidance will follow as this system is implemented. 

WHEN TO USE A SOLICITOR AGENT

5
Current information suggests that different divisions have adopted different practices in the use of solicitor agents. In future the use of solicitor agents should be considered:

When HSE is proposing prosecution on indictment, the defendant has indicated an intention to elect Crown Court trial or where it is thought probable that the magistrates will not wish to hear the case themselves;

In especially complex cases;

Where the defendants or their solicitors indicate a procedural defence or are generally hostile or have made accusations about the behaviour of the inspector or HSE generally;

Where inspectors have become closely involved with an injured person or with bereaved relatives and would find a dispassionate court presentation difficult;

Where all inspectors in the group who are trained and competent to conduct cases are otherwise unavailable, including where the line manager judges other work they are doing is of higher priority;

Defended cases other than in exceptional circumstances;

For all cases in directorates where inspectors are not trained to conduct cases.

APPOINTMENT OF SOLICITOR AGENTS

6
Band 2 operational staff may approve the engagement of solicitor agents for cases which fall into the above categories.  In all other circumstances approval should be obtained from a band 1. Solicitor agents who have acted for HSE before are listed in appendix A by region.  Other solicitors should not be asked to act for HSE without thoroughly considering their competence by reference to other prosecuting regarding, and without approval from the band 1.  

OVERVIEW OF PROCEDURE TO FOLLOW IN EACH CASE
7
Once a decision to use a solicitor agent for a particular case has been taken and approved:

The relevant directorate or divisional finance manager should be informed (annually with updates if needed) where the expected costs of using solicitor agents are likely to exceed an agreed figure.  Solicitor agents should be able to provide estimates.

The inspectors should choose the most suitably qualified solicitor.  Factors to be taken in to account will include the hourly rate charged by the solicitor and the additional costs that may be incurred if the solicitor is not close to the Court, and ready access to the solicitor agent.

The solicitor agent should be telephoned to confirm that the firm does not act for the defendant or any of its directors or partners; and that the solicitor agent will act for HSE.

The folder of papers should be prepared in the normal way including an information, a brief summary of the facts, why prosecution action is being taken (including statistics of accidents if relevant), what might be the defence and any particular line the HSE would particularly like taken. Original statements and exhibits should not be sent to the solicitor agent.
The folder of papers should be sent to the solicitor with a covering letter of appointment.   It will usually be necessary to meet the solicitor to discuss the case. (Note: The policy in some directorates is for investigating inspectors to serve summonses in person.  This can be important for the future working relationship with duty holders.  The decision on whether to do so in cases being handled by solicitor agents remains with the investigating inspector and their line manager.)
The solicitor should handle the case up to and including the hearing and will require a breakdown of HSE costs in getting the case to court, shortly before the hearing.

If the defendant is convicted, the solicitor should be instructed to apply to the court for an order for costs to be paid by the defendant.  They should attempt to recover all the costs incurred by HSE (fees for barrister and solicitor agent and cost of investigation, less VAT which can be recovered by HSE) from the defendant (as per R v Associated Octel Co. Ltd.) 

The solicitor agent should send their bill to HSE for approval and payment.  (In long running cases it may be appropriate to settle an interim bill or bills before the final hearing.)  You should check the bill carefully to ensure that the fees claimed are reasonable.

The solicitor agent should return the folder after the expiry of the period for appeal unless otherwise agreed with the inspector.

DUTIES OF SOLICITOR AGENTS

8
A standard set of Terms of Instruction to use when briefing a solicitor agent on behalf of HSE is attached (appendix B).  

9
The solicitor agent will form part of the team responsible for presenting the prosecution on behalf of HSE.  The team may consist of the investigating inspector, the solicitor agent, an advocate (if required), and possibly an expert at limited times during the prosecution.  The solicitor agent should devote the time, commitment, level of accessibility to HSE staff and willingness to travel that is appropriate to the case.  The solicitor agent should, when requested, provide appropriate advice on law, the admissibility of evidence, disclosure, the evidential test and the Friskies schedule. The instructing inspector remains the client and the solicitor agent CANNOT therefore provide independent legal oversight. The decision to prosecute remains with the HSE at all times, although of course the solicitor agent’s advice must be given due weight. 

10
The solicitor agent can expect to be asked to undertake some or all of the following:

advise generally as appropriate; 

prepare informations/summonses; 

prepare advance information; 

effect primary disclosure; 

prepare committal bundles; 

prepare for trial or a guilty plea (including preparation of a Case Summary); 

conduct advocacy in the magistrates’ courts; 

brief Counsel; 

arrange conferences/consultations; 

liaise with HSE Solicitor’s Office regarding issues of national importance (to HSE); report regularly to the inspector instructing the solicitor on behalf of HSE.

11
If it is proposed to use counsel for hearings in the Crown Court then the solicitor agent must contact Solicitor’s Office for a nomination of a suitable advocate.  The Attorney General requires all prosecution agencies to use counsel from an approved list.  It is therefore vital that this procedure is followed.

HSE’S ROLE WHEN INSTRUCTING A SOLICITOR AGENT

12
Once a solicitor agent has been appointed that solicitor is entitled to expect the following from HSE: 

a willingness to work as a team and to accept legal advice; 

a properly investigated case in line with the provisions of the Criminal Procedure and Investigations Act 1996 and the Code of Practice issued under Part II of that Act; witness statements that make sense and contain admissible evidence; 

expert reports/statements (if required) which can be understood and which assist in proving the case; 

properly exhibited documents and real exhibits; 

a prosecution file prepared to HSE procedures.  

13
If there are any matters, which undermine the prosecution case then they should be brought to the attention of the solicitor agent immediately in order to minimise the potential for wasted costs. 

14
The solicitor agent will not assume conduct of a case until you have formally instructed them.  That will usually involve agreement to a set of terms of instruction or business.  Inspectors should make it clear to solicitor agents that they will be required to report back on the solicitor’s performance.

MONITORING

15
The inspector who referred the case to the solicitor agent remains responsible, on behalf of HSE, for its overall progress and handling.  Inspectors should discuss any concerns as the case progresses with their line manager. The inspector will continue to act as the Disclosure Officer.

16
In long-running cases the accumulation of the solicitor agent’s costs should be monitored.  Concerns about possible excessive costs should be discussed initially with the band 1 and advice sought, if necessary, from Solicitor’s Office.

17
If a solicitor agent does not carry out HSE instructions to the satisfaction of the inspector and their line manager, these failures should be discussed with the band 1 with a view to drawing them to the attention of the solicitor and, if appropriate, action being taken to limit further instructions from HSE.

RECORDS & RETURNS

18
HSE needs to be able to track and analyse how we use solicitor agents.  There is no central system for doing this at the moment but operational band 1s should ensure that they are able to provide the following information annually (quarterly for costs incurred and recovered), effective from the date this policy is adopted.   An example monitoring form is attached at appendix C which you may find helpful.

For each case where you used solicitor agents:

the name of the solicitor agent;

the reason they were used (by ref to para 5 above);

the costs incurred by the solicitor agent (money and hours spent), and

the proportion of their costs recovered.

For each solicitor agent you used:

their hourly rates;

the range of work they did, i.e. whether it included general legal advice, pre-charge advice and/or case handling;

how much we were charged for advice not linked to case handling, and

a rating of how well the solicitor agent has performed overall. 

1.
These guidelines apply to cases that are not subject to independent legal oversight.  

2.
They are intended to help ensure that prosecution decisions involve an independent review of the evidential sufficiency and public interest.  In many cases taken by HSE this decision can be properly taken by the investigating inspector’s line manager.  (For FOD, this is likely to be the majority of cases).  Existing instructions require investigations/cases of specified situations to be referred to senior management, a Sector or others before a decision on prosecution is taken.   These still apply (and will be consolidated shortly in new OG-wide legal and enforcement instructions).

3.
The person making the prosecution decision must do so in a fair, independent and objective way so that they are not affected by improper or undue pressure from any source.  They should therefore not be closely involved in directing, or be identified with, the investigation process.  However they can and should be involved, if necessary, in advising the investigating inspector on lines of enquiry.  Neither does the normal management role of band 1 or 2 staff in monitoring the investigation work of inspectors compromise their ability to make the prosecution decision.   

4.
Before approving any prosecution, which will not be subject to independent legal oversight, the manager should consider the following criteria.  If they judge that one or more of the criteria apply to them in a way that could compromise their independence they should refer the case(s) to another approving officer:

has controlled and directed the investigation beyond performing the manager’s role of ensuring the investigation was properly conducted and meets HSE’s standards of performance;

has been directly involved in securing evidence, such as assisting in taking witness statements or conducting or assisting in PACE interviews with potential defendants or their representatives; 

have had significant prior dealings with any potential defendants, e.g. as a result of contact on operational matters or through sector or other representational work; 

has become the “public face of HSE” as a result of direct and ongoing publicity following an incident, as distinct from simply an immediate media response following an incident; 

has become directly involved with the potential defendant at Board (or equivalent) level in agreeing remedial measures following an incident, [or has been subjected to a formal approach by a potential defendant or their legal representative to consider alternative action to that of prosecution], or

has been closely involved with victims, their relatives or other agents acting on their behalf, e.g. discussing requests for HSE to take enforcement action beyond any initial expression of expectation that HSE will take such action.

� There is a private member’s bill which may be brought back before Parliament in the next sessions which could result in more cases falling into this category. The implications of this would need to be factored in to our costings.
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