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DIRECTORS LINK TO THE SAFETY OF A COMPANY

(1) HSE accepts that conduct of directors is one of the key factors in determining whether a company will abide by health and safety law and have good safety working practices. HSE states in its ‘Successful Health and Safety Management’ that

“Organisations that are good at managing health and safety create an effective framework to maximise the contribution of individuals and groups. Health and safety objectives are regarded in the same way as other business objectives. They become part of the culture and this is recognised explicitly by making health and safety a line management responsibility. The approach has to start at the top. Visible and active support, strong leadership and commitment of senior managers and directors are fundamental to the success of health and safety management. Senior managers communicate the beliefs which underlie the policy through their individual behaviour and management practice. Health and safety is a boardroom issue and a board member takes direct responsibility for the co-ordination of effort.” (emphasis added)
(2) No other individuals within a company have as much power or influence as company directors over whether a company operates safe systems of work, or pose minimum risks to its employees and the public. For example:

•
it is directors who will decide the level of resources that the company puts into safety. This can affect staffing, training, instruction, safety equipment etc and the general priority given to safety within the company. 

•  it is directors who will determine how the company balances the objects of safety and “production” and the extent to which other managers within the company prioritise safety. They will determine, for example, whether or not there should be “no expense spared” when it comes to safety or whether “production” always come first. 

•   it is directors who will decide whether or not their company is subject to proper safety audits, whether or not employees are encouraged to inform the company about safety concerns, whether or not the company is proactive in identifying unsafe practices and, if so, at what speed, these practices will be changed. 

•   it is directors who determine the duties of senior managers involved in safety, the financial and others contexts in which they operate, the power the managers have to fix safety problems at the cost of production, etc.  

(3) It is the HSE’s view the conduct  of directors and the decisions that they take are often determinative of the way the company operates and the extent to which it manages safety. The HSC’s voluntary guidance on ‘Directors Responsibilities for Health and Safety’ clearly indicates this.

LAW IMPOSES LIMITED, IF ANY, POSITIVE SAFETY OBLIGATIONS UPON COMPANY DIRECTORS

(1)  Section 7: This states 

“It shall be the duty of every employee while at work – 

(a) to take reasonable care for the health and safety of himself and of other persons who may be affected by his acts or omissions at work; 

Employees can in principle include ‘executive’ directors. However there is no case law on what the extent of these duties might be in relation to the way a director may conduct himself. It is clear that the duty is only relevant in any case within the context of a director acting in a clear employee relationship (i.e not a board room decision). In addition wording of section 7 is quite narrow.

(2) Section 37: This allows a director to be prosecuted for ‘consenting’ or ‘conniving’ in an offence committed by a company, or for ‘any neglect’ in relation to the corporate offence.

However,  this section does not impose any positive legal obligation upon a director. There is however an implicit duty upon directors that if a director knows that the company is committing an offence, he has an obligation to take action. This is because the director could otherwise be prosecuted for ‘connivance’ (i.e turning a blind eye’)

The only reason a director can be prosecuted for ‘neglect’ is because the courts have stated that it is not necessary to show that the director was in breach of a legal duty, but any duty imposed upon him. Therefore whether or not a director can be prosecuted for ‘neglect’ is entirely dependent on what duties the company has itself placed upon the directors (in company policy, contract of employment etc). If the company has not, whatever  failures on the part of the director can not result in a prosecution,

(3) Summary: Although it is the HSE/HSC’s view that the conduct of directors is crucial to the conduct of companies and their safe operating systems – the law fails to reflect this.

All the duties are placed upon the legal entity of the company, but the directors (who are the official ‘managers’ of the company) have no positive obligations to ensure that the company actually complies with its duties. This is the legal loophole and gap.

Directors are able to insulate themselves from safety issues in the company – delegate all safety responsibilities to managers and fail to give any thought to safety, and this is all perfectly legal.

The key issue is one of prevention – though 

LACK OF DUTIES MAKES IT DIFFICULT TO PROSECUTE DIRECTORS

(a) It should be obvious why this is the case. Section 37 prosecutions for ‘neglect’ is dependent on there being some form of duty upon the director – and currently the lack of legal duties means that the HSE has to rely on the company having imposed a duty upon directors. In relation to manslaughter, the offence requires there to be a ‘duty of care’ – and the lack of positive duties can make it difficult to prosecute directors for manslaughter (unless they are involved in safety in a ‘hands on’ manner.

(b) Excerpt from HSE paper on ‘Section 37 Prosecutions’ by Susan Mackenzie (para 5)

We lack benchmarks against which to measure a director’s discharging of their duty – how much to they have to do to demonstrate due diligence in performing their duties? In Avonmouth for example there were systems in place, evidence of monitoring and modification of the systems in the light of what was found (even though these systems were demonstrated to be inadequate) so that a director could argue that they were satisfied that things were properly controlled”

In many organisation, particularly public service organisations it is difficult to show who is responsible for corporate policy and strategy and whether delegation means that people below the top tier may be implicated.”

INEQUITY BETWEEN ‘WORKERS AND DIRECTOR’

(1) The lack of obligations upon directors – who are considered important in determining the safety of the company - is of course is in contrast to the way section 7 impinges upon ‘shop floor’ workers, who the HSE considers are often not in control of their work activities.

There is therefore real inequity in the law the law impinges upon workers on the one hand and directors on the other. 

THE WORTH OF VOLUNTARY GUIDANCE

(a) Important difference between, say, voluntary guidance to provide information in annual reports and voluntary guidance on directors.

•  guidance on annual report information provision – is easily monitored. Whilst guidance on directors obligations is not.

•  easy to give appearance of complying with director guidance – so potentially very deceptive (cf information in annual report).

(b) fact that company appoints director in charge of safety and discuss safety once a year can be entirely meaningless. It depends how they act in particular situations.

(c) As voluntary guidance has no legal bite - cannot assist HSE or other bodies in holding companies directors to account when they fail.

(d) The guidance produced is pretty diffuse and director wanting to comply with it would have difficulty in knowing what to do.

(e) No incentive for directors who do not want or are not interested in safety to give it consideration.

(f) Crucially: Fails to engage with HSE’s own position that conduct of directors is determinative.

RESEARCH INTO VOLUNTARY GUIDANCE

(1) weaknesses in research.

-      only deals with large companies – mostly PLCs and large private companies;

· the subject matter does not lend itself to easy assessment;

(2) assessment only by way of telephone interviews – reliant on truthfulness of 

 interviewee,  and no way of determining what has happened in the company:

 -      voluntary interviews - so likely there is some self selection and 

         interviewees have incentive to be upbeat;

-  perfectly possible that particular individuals interviewed insufficiently informed  to answer questions;

WHAT SHOULD BE THE CONSEQUENCES IF THE HSE IS OF THE VIEW THAT VOLUNTARY GUIDANCE IS ‘WORKING’?

(1) The HSE is of the view that most companies comply with health and safety law – yet the HSE certainly does not argue that legal obligations upon companies should not exist. In fact the law is considered crucial to propping up good practice;
(2) The HSE routinely argues - when considering the need for regulations - that because most duty holders comply with law there would be no real burden upon organisations to comply. So why not argue that now.

HSE’s OWN RESERCH ON MERITS OF ‘LEGAL REGULATION’

In 2001, the HSE published, ‘The impact of the HSC/E: A review’. This summarised the evidence on this point in the following way (emphasis added).

A number of studies shed light on issues surrounding how the HSE achieves maximum impact. Although this was not directly part of our remit it seems sensible to report the main findings, if only in passing. In so doing we look at issues related to the role of regulation and enforcement as a factor motivating employers to take action on health and safety.


The evaluations of specific legislation generally concluded that compliance with the law was the most important reason that employers took actions to improve their health and safety practices and procedures (eg Honey et al., 1996b, Lancaster et al. 2001). Hillage et al. (1997) found that among SMEs the threat of prosecution can raise awareness and understanding of workplace risks and can lead to the adoption of better health and safety practices. The two most influential factors identified by Lancaster et al. in their examination of the factors motivating practice health and safety management were the fear of loss of credibility and the belief that it is morally necessary and correct to comply with health and safety regulations. Ashby and Diacon (1996) found that the most influential factors motivating companies to take action to limit the risk of occupational harm were compliance with government health and safety regulations and limiting possible legal liabilities. These were found to be far more influential than business factors such as reducing wage costs or improving productivity. The evidence therefore seems to suggest that there are at least two related factors at work here:

• 
the fear of being taken to court and/or receiving claims for compensation if found to be in breach of the law;

•   the acceptance that the law is an expression of what should be done and that there is a moral duty to meet it.”


CONTENT OF DUTIES

The CCA helped draft a bill on Director Duties for the T&G union (see Bill and Explanatory Note). This was based around a Ten Minute Rule Bill drafted by Ross Cranston Q.C M.P. This would ammend the Companies Act in the following way:

• 
this imposes a general duty upon all company directors to ‘take all reasonable steps’ to ensure that the company complies with its duties under health and safety law

• 
what directors need to do to comply with this duty will be set out by the HSC in an Approved Code of Practice

• 
in relation to all companies not defined as small or medium (as by the Companies Act) would have to nominate one director as the ‘Health and Safety Director’. The responsibility of this director would to provide particular categories of information on safety issues to the Board so that the directors are in a position to carry out their general duty. The duty of this nominated director is not to carry out the responsibilities placed upon the other directors.

• 
this would avoid the problem of scapegoating

