APPLICATION OF NEW HOMICIDE OFFENCE TO ‘UNINCORPORATED’ BODIES

It has been suggested that the Government’s proposed new offence should not apply to ‘unincorporated bodies’. It is understood that the Home Office does not have any problem, in principle, with the new offence applying to unincorporated bodies (i.e there is no ‘public policy’ reason
 against it) but that the Home Office considers that it is simply not possible ‘in practice’ to prosecute an unincorporated body because of the lack of a ‘legal identity’.

Section 734 of the Companies Act - Criminal Proceedings against unincorporated bodies. This states that: 

(1) Proceedings for an offence alleged to have been committed under section 389A(3) or section 394A(1) or any of section 447 to 451 by an unincorporated body shall be brought in the name of that undertaking or (and not in that of any of any of its members) and for the purposes of such proceedings any rules of court relating to the service of documents apply as if that undertaking were a corporation.

(2) A fine imposed on an unincorporated body on its conviction of such an offence shall be paid out of the funds of that undertaking of that body.
(3) In a case in which an unincorporated body is charged in England and Wales with such an offence, section 33 of the Criminal Justice Act 1925 and Schedule 3 to the Magistrates Court Act 1980 (procedure on charge of an offence against a corporation) have effect in like manner as in the case of a corporation so charged.
In order to assess whether this section was in practice useable, it is necessary to take a  close look at Section 33 of the Criminal Justice Act 1925 and  Schedule 3 to the Magistrates Court Act 1980 (mentioned in the Sec 734 of the Companies Act above).
Summary

There are no technical or legal difficulties in prosecuting unincorporated bodies for a criminal offence. The rules that apply to companies can easily be ammended to apply to unincorporated bodies. 

The following points need to be made:
1. Position in Civil Law: Whether or not a unincorporated body can or cannot sue or be sued in tort is dependent upon statute. Halsbury’s state: 

“A trade union which is not a special register body is not and must not be treated as if it were a body corporate, but it may sue and be sued, just as an unincorporated employers association may sue and be sued, in its own name, whether in proceedings relating to property or founded on contract or tort or any other cause of action.”

See sections 10 and 127 of the Trade union and Labour Relations consolidation Act 1992.

In relation to “unincorporated members club” Halsbury summarises the situation in the following way:

“An Unincorporated members clue, not being a partnership or legal entity, cannot sue or be sued in the club name, nor can the secretary or any other officer of such a club sue or be sued on behalf of the club, even if the rules purport to give him power to sue and provide for his being due, unless this is permitted by statute” (emphasis added)

Civil suits by or against unincorporated bodies do take place – and procedures exist to allow this to happen.

2. Position in Criminal law: 

General Principle: Unincorporated bodies can commit any offence which uses the word ‘person’ to define who can commit it. 

This is as a result of Schedule 1 of the Interpretation Act 1978 which defines “person” in any act to include, unless the contrary intention appears, “a body of persons corporate or incorporate”. This provision applies, as far as unincorporated bodies are concerned to Acts passed since 1889 and regulations subordinate to such acts.”

So, HSE’s Enforcement Handbook (1998 edition) states: 

“An unincorporated association is not a legal person at common law and therefore could not incur criminal liability, though its members court. However the interpretation Act 1978, Schedule 1, defines the word person in any act to include, unless the contrary intention appears “a body of person corporate or incorporate”. This provision applies as far as unincorporated bodies are concerned, to acts passed since 1889 and regulations subordinate to such Acts. Unincorporated associations are therefore persons and liable to be convicted of any offence where the definition used the word person. This would include section 4 HSWA.”

By statute: As Halsbury’s state “A statute may made special provision for criminal proceedings against unincorporated associations”

This includes partnerships: See for example Friendly Societies Act 1992. Section 108 (3) starts by stating “(3) Where a partnership is guilty of an offence under this Act,…..”
3. Meaning of the above: Whilst the prosecution of unincorporated bodies for ‘statutory offences’ may not be common, the law certainly foresees that it should be possible.

4. How to prosecute unincorporated bodies?: It is first of all necessary to see what devices exist in law to allow for a company to be prosecuted  and then see whether there are any particular difficulties in adopting these procedures for the prosecution of unincorporated bodies. It is of course important to note that the legal entity of a company is simply a fiction.

1. Summons: Rule 93 of the Magistrates Courts Rules 1981 states: 

“Service for the purposes of the Act of 1980 of a summons issued by a justice of the peace on a corporation may be effect by delivering it at or sending it by post to, the registered office of the corporation, if that office is in the united Kingdom, or if there is no registered office in the united Kingdom, any place in the United Kingdom where the corporation trades of conduct its business”

2. Committing to trial

Section 1(1) of Schedule 3 of the Magistrates Court Act 1980 states:

“A magistrate court may commit a corporation for trial by an order in writing empowering the prosecutor to prefer a bill of indictment in respect of the offence names in the order”

3. Committing to Crown Court

Section 51(1)  of the Crime and Disorder Act states that:

“where an adult appears or is brought before a magistrates court … charges with an offence triable only on indictment … the court shall send him forthwith to the Crown court for trial …

and sub-section 12 states

“adult means a person aged 18 or over and references to an adult includes references to a corporation.”

4. Who can represent the Company in magistrates and Crown court

The Criminal Justice Act 1925(6)  states: 

“In this section the expression “representative” in relation to a corporation means a person duly appointed by the corporation to represent it for the purpose of doing any act or thing which the representative of a corporation is by this section authorised to do, but a person so appointed shall not, by virtue only of being so appointed, be qualified to act on behalf of the corporation before any court for any other purpose.

It goes onto state:

“A representative for the purposes of this section need not be appointed under the seal of the corporation, and a statement in writing purporting to be signed by a managing director of the corporation or by any person (by whatever name called) having, or being one of the persons having, the management of the affairs of the corporation, to the effect that the person named in the statement has been appointed as the representative of the corporation for the purposes of this section shall be admissible without further proof as prima facie evidence that the person have been so appointed”

It should be noted that section 8 of Schedule 3 of the MCA 1990 states that 

“Subsection (6) of section 33 of the Criminal Justice Act 1925 shall apply to a representative for the purposes of this schedule as it applies to a representative for the purposes of that section”

5. Representative in the Magistrates Court: the Company Representative = the Accused

The MCA 1980 places obligations and provides rights to  “the accused” . Section 2 of the Schedule 3 states:

“Where a representative appears, any requirement of this Act that anything shall be done in the presence of the accused, or shall be read or said to the accused, shall be construed as a requirement that that things shall be done in the presence of the representative or read or said to the representative.”

6. Absence of company ‘representative’ means whatever was ‘required’ not in fact apply

If the representative does not appear in court, the requirement that something should be said or done in the presence of the accused, no longer applies. 

This is set out in 2(2) of Schedule 3: “Where a representative does not appear, any such requirement … shall not apply”

7. Company pleads guilty to summary offence

         Not relevant
This is dealt with in Section 4 of Schedule 3 of MCA 1980, but is not relevant here since we are dealing with an indictable only offence.

8. (a) Company plea in Crown Court: (b) absence of plea by company

Section 33 of the Criminal Justice Act 1925 states: 

“On arraignment of a corporation, the corporation may enter in writing by its representative a please of guilt or not guilty, and it either the corporation does not appear by a representative or, through it does so appear, fails to enter as aforesaid any plea, the court order a plea of not guilty to be entered and the trail shall proceed as though the corporation had duty entered a plea of not-guilty”

9. Company Representative absent from Crown Court trial.

There is no statutory rules in relation to absence of individuals at Crown Court. However common law principles and ECHR cases indicate that proceedings can go ahead in absence as long as certain conditions apply

10. Service of Documents on company

Section 33(4) of the Criminal Justice Act states that provision for the service of any documents on a company can be made by rules under the Indictments Act 1915.

Application to Unincorporated Bodies.

It is unclear why it is considered technically difficult to apply the rules that apply to companies to unincorporated bodies.

1. Summons Rule 93 of MCR 1981 says that can be issued at “any place in the United Kingdom where the corporation trades of conducts its business”. It is easy to see how this can apply to ‘unincorporated bodies’. After ‘business’ could add ‘or activities’

2. Committing to trial: No reason why court cant have the power to commit an unincorporated body for trial 

3. Committing to Crown Court: If an ‘adult’ can be a company, then it can also be an ‘unincorporated body’. Minor amendment required of Section 51(1)  of the Crime and Disorder Act.

4. Representative: Unincorporated bodies can appoint a representative in the same way as a company. It should be noted that CJA 1926 is liberal in its approach to who is a representative of a company and how need to be proved.

5. Representative as the Accused: No reason why “accused” in MCA 1980 cant also refer to the representative of unincorporated body.

6. Absence of company ‘representative’: No reason why absence of representative of unincorporated body cant have same effect as lack of representative of  company

7. Plea: No reason why a representative of unincorporated body couldn’t make a plea on behalf of unincorporated body in the same way as a company representative can, and there can be same effect if representative fails to enter a plea. 

8. Absence of Representative from Crown Court trial. Same implications with a company. 

9. Service of Documents: same rules can apply in relation to a company.

In relation to fines: Section 734(2) of the Companies Act states that: 

“A fine imposed on an unincorporated body on its conviction of such an offence shall be paid out of the funds of that undertaking of that body.”
It is difficult to see what is problematic with this. 

Prosecutions when not appropriate?

There may well be many reasons why in a particular case it would not be appropriate to prosecute an unincorporated body – no funds for example. But all these issues would be considered by the CPS prior to prosecution in applying the Code for Crown Prosecutors.

The key issue, is that in principle these organisations should not be immune from prosecution.

Small Partnerships

It is the CCA’s view that all  partnerships – small or large - should come within the application of the offence. The reason for this is as follows. Under current legal practice – with the application of the CPS Code – no one man band company is likely to be prosecuted along with the director of a company – since the director and the company are in that situation indistinguishable. Prosecutors would therefore apply the same principles even if, with the new reforms, it would technically be possible to prosecute small partnerships: they would not prosecute both the partners and the partnership.

As a result, it is the CCA view that the offence should apply to all partnerships – and you would leave the CPS with the discretion on a case by case basis whether it is in the public interest to both prosecute the partners and the partnership.

� Indeed as the Home Office indicates in its consultation document, public policy points towards the need for application. It should also be noted that the Law Commission itself stated that unincorporated bodies “are for practical purposes indistinguishable from corporations, and it is arguable that their liability for fatal accidents should be the same” – though it decided that it would be inappropriate for the Law Commission itself to recommend such an extension. (p.117 of Law Commission Report)





